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Record No. 1497 
RUTH G. ·CRO\VS'Ol~ 
·v.s. 
JAJ\IES A. SWAN, JR. 
To the Honorable Judges of the Supreme Cou-rt of Appeals: 
Your petitioner, Ruth G. Crowson, respectfully represents 
that she is aggrieved by a final judgn1ent of the Circuit Court 
of the County of Culpeper, rendered on the 20th day of ,T nne, 
1933, in an action at law lately depending· in said court where-
in she was the plaintiff and James A. Swan, Jr., was the de-
fendant. 
Jn that action, which was for personal injuries suffered by 
the petitioner, from an aggravated assault com1nittecl upon 
her by the defendant (under certain rulings of the court which 
will be hereafter set out in detail) the jury rendered a verdict 
in favor of your petitioner, assessing her dan1ages at fiv-e dol· 
lars. 
Your petitioner thereupon moved the court to set aside 
said verdict as to the amount of the damages on the grounds 
am on~ others that the san1e was grossly insufficient; that 
the court had erred in its instructions as to the proper meas-
ure of damag·es recoverable by the petitioner, and because 
of the admission of in1proper evidence over the petiUouer's 
objections, all of which will be more fully and at large set 
out hereafter. · 
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A transcript of the record of said proceedings filed witl1 
this petition discloses the following case: · 
The complaint, consisting of a notic~ of a motion for a 
judgment clahning damages to the amount of $25,000 for the 
injuries suffered by the plaintiff both in ·body and mind by 
rP.ason of the wrongful attack upon her by the defendant, 
averred the following case: 
That on the 13th of Aug'Ust, 1932, while the petitioner was 
on a visit at the home of her sister, the wife of Guy D. l\1ay, 
at a place called Inlet in the County of Culpeper, and while 
she and her sister 'vere taking a bath in a room attached to 
the ~lay residence, against the violent protests of both of 
them, the defendant broke into said bath r.oom, breaking the 
door thereto, intruding himself through the doorway thereof, 
and then and there violently assaulted and beat the plaintiff 
with intent to do her great bodily harn1, and in n1aking said 
assault and battery said defendant caught hold of the arm of 
the plaintiff and atten1pted to drag her through the doorway 
with intent to comn1it rape, and so held her until she fainted 
and becan1e unconscious. 
The answer of the defendant denied the allegations of the 
notice; accompanying the san1e with a stateme:nt of the 
grounds of defense as follows : 
That· he did not commit the assault charged; 
That he did not con1n1it the assault charged with the intent 
alleged; 
That at tht, thne of the alleged assault he 'vas incapable 
mentally and physically of making the assault charg·ed with 
the intent alleged; 
That even if the assault had been committed, he had been 
punished therefor in the n1anner required by law. 
After hearing the evidence and receiving . the instructions 
of the court, the jury returned the following verdict: 
''We, the jury, upon the issue joined, find for the plaintiff 
and assess her damages at $5.00.'' 
Thereupon your petitioner, the plaintiff below, moved the 
court to set aside said verdict as to the a·mount of the dam-
a,qes on the grounds following: 
1. That the court erred in admitting evidence for the de-
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fendant over the plaintiff's objection affecting the quantum 
of the damag·es recoverable in this action, especially in rela-
tion to the mental condition of the defendant brought about 
by his voluntary drunkenness, an apolog-y alleged to have 
been tendered the plaintiff some time after the assault, and 
because defendant's counsel in his opening statement over the 
objection of the plaintiff, stated that the defendant had been 
tried, convicted and punished for the assault upon the plain-
. tiff upon which this action is based. 
2. That the court erred in its instruction to the jury as to· 
the proper n1oasure of the damag-es recovera-ble herein by the 
plaintiff. 
3. That the amount of the verdict returned by the jury is 
grossly inadequate, insufficient and is plainly contrary to the 
law and the evidence. 
And the plaintiff moved the court that a new trial be 
awarded herein, on which new trial the sole issue to be sub-
mitted to the jury should be as to what damages should be 
assessed in favor of the plaintiff. 
And the plaintiff further moved the court that in the event 
of the refusal of the court to rule as above indicated, the 
verdict of the jury should be set aside and a new trial awarded 
generally because the court erred in admitting evidence on be-
half of the defendant over the objection of the plaintiff, that 
it erred in its instructions to the jury, and that the verdict is 
plainly wrong and against the law and the evidence. . 
By the judgment aforesaid the court overruled said motions 
and considered that the plaintiff recover against the defend-
ant her damages assessed by the verdict of the jury but that 
she should pay the costs of the suit, to all of which your 
petitioner duly excepted. · 
The result was that notwithstanding the petitioner had fully 
})roved her case and received a verdict from the jury in her 
favor, she was mulcted in costs many times in excess of the 
judgment on the verdict. 
Note: The costs taxed ag-ainst your petitioner amount to 
$329.15. 
The evidence produced before the jury, the rulings of the 
court thereon, and the instructions given and refused, are all 
embodied in the certificates, the record of the trial, and there-
from your petitioner submits the following 
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STATE1\1ENT OF THE CASE. 
The plaintiff, a married "roman living with her husband 
and four children at Chester, South Carolina, was on a visit 
to her sister and her husband, l\Ir. Guy l\Iay, at a place called 
Inlet in Culpeper County, Virginia, during the early part of 
... \ugust, .1932. 
In the · y~rd adjacent to the 1Iay residence and within a 
few steps. of the back door thereof was a. sn1a1l building known • 
·a.s the pun1p h(Juse, consisting of one large room and a smaller 
one in the rear, the latter used as a laundry. The larger of 
the two roon1s was divided into two con1partments by a par-
tition. In one side of that partition was a water pumping en-
g-ine, the other side was fitted up as a sho,,rer bath roon1. The 
latter was entered through the laundry at the rear. The en-
gine room was entered thl'ough a door in the front ·without 
a step, the distance frmn the sill of that door to the ground 
being about 3 feet; so hig·h that a really drunken n1an could 
not well make the step unaided. 
The partition wall between the bath roo1n and the engine 
room· was not solid; entering· the engine room from the front 
door on the left next the wall was a door through which ac-
cess to the bath romn could be had. That door was equipped 
with a lock, and at the tinw of the occurrences herein men-
tioned, was shut. That lock was broken by the defendant in 
his effort to g·ain access to the bath room. The pumping ap-
paratus was located to the right of that door close to the par-
tition wall, and in that wall just behind the pumping· outfit 
for the space of about fifteen inches from the floor the laths 
and plastering between the studding had been cut away so 
that one kneeling on the floor at that point could get a partial 
view into the bath roon1. 
At the upper righthancl corner of the partition wall the 
plastering for a small space had fallen away from the laths 
so that one mounting on the engine and pump and looking· 
through the spaces thus created could get a more enlarged 
view into the bath room. 
Back of the pun1p house about .fifty feet away 'vas a dairy 
barn conducted by a l\f.r. gpicer which ''las supplied with water 
by the pumping n1achinery' in the plnnp house, from which 
also was supplied the water for use in the adjoining bath 
room. 
On the afternoon of August 13, 1932, about 6 o'clock, pre-
paratory to visiting the town of ·Culpeper, while three of 
:rvr rs. Crowson's children together with one or more of lVIrs. 
May's children and another child from the neighborhood, 
were playing in the yard in front of and around the pump 
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house, the plaintiff, :Nirs. Crowson, with her sister 1\{rs. 1\fay, 
repaired to the above-n1entioned bath room. 
IIaving first closed the doors to the bath room, they dis-
robed were in the act of taking a shower bath w·hen they 
'vere violently intruded upon by the defendant, Swan, who at 
that time made a violent assault and battery upon the plain-
tiff. 
'fhe occurrence of which con1plaint is here nutde is thm; 
tlescribed by :Nirs. l\Iay, her husband being absent, as was 
weU known to the defendant, Swan: 
'' Q. Tell the jury what you heard and what took place. Tell 
it in your own language. 
''A. A car caine in about five 1ninutes, drove in and went 
down to l\Ir. S1)iccr's dairy barn and turned around and came 
back. 
"Q. Where is l\{r. Spicer's dairy barn located with refer-
once to the pu1np l1ouse 1 
''A. At the back of the pump house about fifty feet I ima~;­
ine; came back and stopped across from the pump house on 
the other side. S'on1eone in the -car asked the children in 
the yard if lVIr. Nlay was there. They 'valked into the pump 
house, into tho sho·wer house and asked n1e if 1v[r. J\ilay was at 
home. 
'' Q. Who was that? 
''A. Sarah Bennett and R.obert Lyle Cro,vson. I said no 
he is not. Ask who it is and if there is any message. They 
asked the man and he said ''Vhat difference does that make? 
J s 1\:[rs. l\1ay at hon1e? They said yes, l\Irs. May is at home. 
He says, 'l\Irs. l\fay is the one I want to see anyhow', and 
he got out of the car and cmne to the pun1p house door. This 
floor was closed leading into the ptunp house, but not locked. 
IIe started in-(broken off). 
"1\Ir. Barbour: You heard all of that 1 
"A. Yes. lie started in, and the child said, 'You cannot 
go in there, l\frs. ~iay is taking a bath'. He said, 'That don't 
Inatter', and he pushed the door open and came on into the 
pump house. After he came in the pump house he stooped 
clown and looked under the opening. 
"Q. To the bath ro01n ~ 
''A. To the bath ro01n. Ife stepped up on the engine and 
looked through the lattice. I got ov.er as near the door as I 
could to keep from being· exposed, and he came to the door 
und shook it, and says, 'I 'vant to come in here'. I said yon · 
cannot come in here, I will be out in a few minutes, and he 
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shook the door and fell against it and the door came open~ 
J'Vf rs. Crowsun. was holding the door, and she had her arm on 
the door facing, and her right hand on the door to hold the 
door, and he pushed it open and caught her by the arm, and 
I ran out the hack door· and to the front, and he came to the 
front door of the pump house. V\7hen he did I recognized him 
as being J . .A.. Swan.'' 
Thereupon ~frs. ~1ay, throwing on her robe, ran out through 
the back door. On her return she found the plaintiff, Mrs. 
Crowson, unconscious, having fallen ag·ainst and into a chair 
as the result of the assault upon her by the defendant, Swan. 
Certificate of evidence ];IS. Record, pp. 23-25. 
The plaintiff, JYirs. Cro·wson, after telling of Swan's ap-
proach to the pump house and the warnings to him from the 
children and lVfrs. ~fay not to enter the pump house substan-
tially as stated by lVIrs. lYfay, thus describes the assault upon 
her: · 
''.A. man in the ca.r called out and asked the children if Mr. 
May was at home and some of the children called in and 
said is lVIr. lVIay at home. lVIrs. :i\tlay said 'No, ~fr. ~fay is not 
here ; find out who it is and if there is any message'. .A man 
in the car said, ''\Vhat difference does that make f Is Mrs. 
~;fay there?' and this little girl said 'Yes, Mrs. J\!Iay is here'. 
lie said, 'Nlrs. May is the one I want to see anyway', and 
got out of the car. The pump house door was closed, was un-
locked, and one of the children said, 'You cannot go in there, 
Mrs. ~fay is getting a bath, but she will be out in a few 
rninutes'. He says, 'That don't matter', and he pushed the 
door open and came over so ·we could see the form of a man 
stooping and looking· under, and then it went a-way and we 
could see a form against the partition, but we could not tell 
who it was, and I do not know him. So in the meantime 
he can1e back to the door and shook the door violently-of 
course, we came over behind this door or against this door-
over there, of course, to obstruct his view from seeing us. 
Our robes were hanging on the door, on a hook behind the 
door. He says, 'I want to come in there', and Mrs. 1\tiay says,. 
'You cannot come in here; I will be out in a fe'v minutes'. He 
shook it again. more violently .. JYirs. JYlay says, 'I tell you you 
~annot come in her-e'. He shook it more violently still; she: 
says, 'I will be out in a few minutes', but still he shook on. 
She says, 'Mr. 1\{ay is do·wn in the garden; go down and see· 
him', and he just laug·hed in her face, and he said, 'Oh, he-
isn't'. He fell against the door, or pushed so hard he broke 
. the lock. I grabbed the door with my right hand, and the 
door opened wide enough, he got it wide enough, however,. 
.. - -----~ 
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to grab my wrist and almost jerked me through the door . 
. At that ~irs. J\1:ay grabbed her robe and ran out and around 
the house. When he turned me loose I do not remember any-
thing· else until 1\Irs. ~fay came in some few minutes later 
.rind put water on n1e-the 'vater w·as still running and she 
put the water on my face and I came to, and she told me it was 
a ~ir. Swan from Culpeper." ( Certficate of Evidence, MS .. 
H.ec., pp. 83-4.) 
. There was other evidence in corroboration of the foregoing, 
but it is· not deemed necessary to advert to it at this time. 
'l'HE DEFENCE. 
The evidence for the defence was to the effect following: 
The defendant, .Swan, left his place of business in the town 
of Culpeper about 6 o'clock of the afternoon in question in an 
automobile driven by his employee, McGee. 
That he was then very drunk from ·whiskey voluntarily 
taken. Ife told lVIcGee to take him to his farm, as he was 
getting too drunk to stay in town. 1\fcGee then drov-e· to 
Inlet and the defendant, Swan, directed him to drive to the 
Spicer barn, which as we have seen was just in the rear of 
the pump house, to get a drink, and not finding anyone there, 
they turned around on their way back to town. 
However, when they got opposite the pump house the de-
fendant ordered ~IcGee, the driver of the auton1obile, to stop 
as he wanted to see :Mrs. 1\.fay's husband. · 
Describing l1is visit to the Spicer barn and the stop at the 
pump house, the witness said: 
''I drove down to Spicer's barn and stopped the car, and he 
says, 'Get out and find Spicer'. I got out, went to the barn 
door, looked all through and did not find anybody. I came 
back. I said 'He has finished milking I guess and gone'. I 
got back in the car and drove off and got by Guy's house ; 
he said, 'Stop here a minute, I want to see Guy'. Two or 
three children were playing· in the yard ; I do not know whether 
lt was two or three. I know it was two. He a.sked where Guy 
was ; they :first told him do·wn in the garden. He asked them 
over again. One of them said he is in the orchard and he 
asked the third time ; said down in the field somewhere. We 
{lOuld hear the water running in this pump house. He. says, 
'I tell you Guy is in here'. Went to the door, knocked two 
or three times before anybody answered. Pres·ently a woman 
~.nswered, says, I will be out in a minute; I am taking a hath'. 
1\fr. Swan turned around facing the car." (Certificate of Evi-
dence, l\1:S. Rec., p. 167.) 
S Supreme Court of Appeals of Virginia .. 
Thereupon he said .Swan returned to his car and he drove 
him back to the to,vn of Culpeper where Ivfr. Swan continnecl 
l1is indulgence in strong drink. 
One of the children in the yard, a little girl named Bennett, 
was called by the defendant and to a certain extent corrobo-
rated 1\'IcGee's testimony. 
_ It further appeared, as stated by counsel in his opening 
address to the jury, that thereafter Swan was arrested ancl 
tried by the mag·istrate in the town of Culpeper for the as-
sault committed upon the plaintiff, conv:icted and fined, Swan 
thereafter paying his fine. 
Swan himself testified that as the result of his indulgence 
in whiskey voluntarily taken during the 24 hours prior to 
the occurrences in question, he was unconscious of what oc-
curred on his visit to the lVIav residence.at the time 1nentioned. 
In support of that contenti'on a number of physician~:, were 
in trod need on his behalf who further testified that his alleged 
condition at the time in question was an after-result of S'wan 's 
voluntary indulgence in whiskey. 
It was further in evidence that during the next day, Swan 
regained his normal condition and when told of the assault 
upon the petitioner, he expressed ·regret therefor and di-
rected his son to offer an apology therefor, to the admission 
of all of which evidence the petitioner objected, but her ob-
jections were overruled, and the action of the court excepted 
to. 
While the defence was that the defendant, s,van, did not 
in fact break into the bath room and did not make a:ny actual 
assault upon the petitioner, l\frs. Crowson, yet her testimony 
and that on her behalf that he actually visited the pump 
house and endeavored to gain entrance thereto, and 'vas then 
not so drunk as not to know what he was doing, is strongly 
corroborated by the testimony of ~fcGee and the little Ben-
nett child. · 
The second fact testified to by the petitioner and her sister, 
Mrs. May, that the assault 'vas in fact committed as she 
claimed, is set at rest by the admission by the defendant that 
he was thereafter prosecuted for the offence, convicted and 
punished therefor, he attemptin.,q to set up those proceedings 
as a defence to this action. 
However these things may be, the vertlict of the jury in 
favor of the plaintiff necessarily settled all such questions in 
her favor, so here the court will be called upon to consider 
only the propriety of the rulings of the court upon the ad-
mission of evidence, the instructions given and refused, and 
finally the insufficiency of the verdict. · 
·--~ 
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'l'HE RULINGS OF THE COURT UPON TI-IE AD1fiSSION 
OF E"VIDE·NCE OVER THJD OBJECTIONS OF 
TilE PE'fTTIONER. 
In the course of their defence, counsel for the defendant, 
Swan, introdueed evidence covering three propositions, to 
which especial attention is asked. 
(1) .An apolog-y offered to 1\Ir. 1\[ay's family by the defend-
ant's son at his direction the next day, when he had miracu-
lously returned to a uonnal eondition-we say n1iraculousl}r 
because if the testin1ony of the defendant's medical experts 
is to be believed, nothing short of a miracle could have re-
stored the defendant to that eonditiou. 
That evidence, tog·ether with the objections thereto, is set 
out in certiHcate nmnber 1, and was to the following effect: 
That the defendant, after he had heard that eriticism had 
been made of his conduct, authorized "apologies and expres-
sions of regret to be made to the fan1ily of lVfr. ~lay". (J. A. 
Swan, Certificate of Evidence, 1\{S. Rec., bot. p. 192-3.) 
That his son, Douglas Swan, thereupon made the apolog-y, 
the latter testifying· as follows. 
''Q. Did your father realizing the situation in reference 
to this matter, authorize you to extend his apology or regrets 
to the 1\{ays, and if so, what did you do 7 
''Objection by Judge Scott as irrelevant and immaterial 
and a self-serving declaration. 
"The Court: No. You can state whether or not he au-
tlJorized you to do it. · 
"Q. Did he authorize you to do it? 
''A. He did, and I did.'' (Certifi-cate of Evidence, MS. Rec., 
pp.197-8.) 
Exceptions both to the testimony of the defendant, S'wan, 
and his son were preserved in Certificate N un1her 1, 1\IS. 
Record, p. 327, the grounds of objection there stated being·: 
1. That what occurred at the tin1es and places mentioned 
by the witnesses is in1material to any issue properly pre-
sented, or arising in this cause. 
2. That. the authorization by the defendant of the parties 
1nentioned to apologize to the plaintiff and the fan1ily of 
• 
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:Mr. ~Iay and to express his regTets for the acts complained 
of, constitute no defence of this action, cannot affect the dam-
ages recoverable in this action, and the evidence tends to mis-
lead the jury. . · ' 
The court overruled the objections and allow-ed the testi-
n1ony to go to the jury, but later gav:e an instruction to the 
jury (Instructions Given No. III-A) to the effect that the 
authorization of an apology and the giving of it cannot be 
considered in diminishing the cornpe'IMatory damages, if any, 
which may be awarded in this case, or in the mitigation 
iliereot . 
As will be pointed out hereafter, the statement that the 
apology should not be considered in mitigation of the com-
tJensa•tory dan1ages "ras only a partial curing of the error. 
(2) The second proposition to which the evidence objected 
to was addressed 'vas that the voluntary drunkenness of the 
defendant should be considered in mitigation of the damages 
8ought to be recovered in this action, and that there could 
be no recovery for punitive damages in this cause if the de-
fendant was so drunk at the time of the commission of the 
offence complained of as not to be able to control his actions. 
The testimony on this point consisted of two classes of wit-
nesses: · 
(a) A nurnher of lay witnesses: Bickers (Certificate of Evi-
dence, pp. 196-7), Fletcher ( Certiificate of Evidence, p. 199), 
Brown (Certificate of E-vidence, p. 200), Dan Clark (Certifi-
cate of Evidence, p. 223), Douglas 8wan (Certificate of Evi·· 
dence, p. 190), McGee (Certificate of Evidence, p. 180), and 
the defendant, J. A. Swan (Certificate of Evidence, p. 181). 
- Those witnesses testified to the effect ·that on the evening 
of A.ugust 13th, prior to the visit to the May residence, the 
defendant, Swan, was very drunk, ~fcGee, who was with 
him at the time, stating that he was in that condition at the 
time of his attempted entrance into the bath room. 
~rhe defendant himself said tha.t he was a periodic drinkpr; 
got on a spree while in the city of Alexandria the day -before, 
J!,riday the 12th of August, and thereafter continued to drink 
so that when he arrived at the 1\:fay residence on the next 
afternoon he did. not remember anything that happened on 
that occasion (Certificate of Evidence, MS. Rec., pp. 193-5.) 
At the last-mentioned pag·es he emphasized the- fact that 
his drunkenness was purely voluntary, as follows: 
"Q. You started it in Alexandria? When did you start it~ 
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"A. Start whatf 
'' Q. The spree T 
''A. The morning I went to Alexandria, on ·Friday, the 
12th. -
., 'Q. And you there drank bootleg liquor? 
''A. No, sir, I did not. 
'' Q. What did you drink~ 
"A. Good liquor. 
'' Q. Where did you get it from? 
''A. :h!any pla~es. 
'' Q. Social drinking then? 
''A. Yes, sir. 
'' Q. That started it, and then you continued it as you have 
testified to? 
"A. ·Yes, sir." 
(Certificate of Evidence, pp. 188-9.) 
(b) The other class of witnesses. consisted of medical ex-
perts: Dr. Brown, Dr. l(elly, Dr. Stringfellow and Dr. East:-
liam, to the effect that excessive indulgen~e in intoxicating 
liquors rendered the subject irresponsible. (Certif. of Evi-
dence, ~fS. Rec., bot. pp. 209, et seq.) · 
A.ll sueh evidence 'vas objected to at the time it was offered, 
upon the following gToun¢ts: 
1. That the effoot of intoxicants upon the defendant or in-
dividuals generally is irrelevant and immaterial, tending to 
ndslead the jury. 
2. That the condition of the defendant at the time the al-
leged assault was committed upon the plaintiff, the result of · 
voluntary drunkenness, furnished no excuse or palliaton for 
the wrong·s and injuries done to the plaintiff as set out and 
referred to in the evidence. 
But the court overruled said objections and p~rmitted the 
evidence to go to the jury over the objections of the petitioner, 
as will more fully and at large appear from Certificate num-
ber 1, wherein those objections were preserved. 
Later, however, in the instru~tions given, the court sus .. 
tained those objections in part (See Instruction I·A.) 
By Instruction l-.A. the jury were told that in determining 
the pecuniary liability of the defendant in this action the jury 
1nust consider the case just as if the defendant had been 
sober and in full possession of his faculties at the time the 
alleged a~sault was committed, except, however, that in order 
to assess damages for alleged specific intent to commit rape, 
the intoxication of the defendant would be a defence to that 
claim. That proposition was repeated more than once in the 
12 Supreme Court of Appeals of Virginia. 
other instructions mentioned. (See Instructions V-I, C-I, 
D-I.) . . 
· That .qualification to instruction I-~ together with the 
three repetitions thereof in others, ·was erroneous, misleadi;1g 
and highly prejudicial, will be pointed out hereafter. The 
anwunt of damag-es awarded by the jury would seem, how-
ever, to den1onstrate that without any necessity for extended 
arg-ument. 
(3) The third proposition to which the evidence objected 
to, and admitted ov:er the protests of the petitioner, was ad-
dressed was that the testimony of the witnesses M:cGee and 
Sarah Bennett could be corroborated by evidence as to what 
that witness had said on a for1ner occasion in the absence 
of the petitioner. 
It was developed in the course of the examination of the 
witness ~IcGee that he had been called to testify on a prose-
cution of the defendant for the assault herein con1plained of by 
the Commonwealth, and that on that occasion he testified sub-
stantially to the same effect to which he testified on the trial 
of this action, to all of which objection was made. 
The objection to that evidence was preserved in Certificate 
number 1, and .it there appears that the ground of the ob-
j.ootion was that the testimony as to 'vhat occurred on the oc-
casions mentioned \Vas irrelevant and misleading; that so far 
as the plaintiff here is concerned it is hearsay, and the wit-
ness could not thereby be corroborated. (See Certificate No·. 
1, p. 335.) 
The similar corroborating evidence as to the witness Sarah 
Bennett was admitted subject to the same objections. 
INSTRUCTIONS GIVEN AND REFUSED. 
The instn1ctions given appear at the conclusion of the 
Certificate of the Evidence. ( l\1:8. Record, p. 318 to p. 324, 
inclusive.) 
The objections thereto with the instructions offered on be-
half of your petitioner and refused by the court, are set out 
in Certificate number 2. (~IS. Record, p. 339 to p. 342, in-
clusive.) 
The propositions covered by the instn1ctions offered were : 
1. That if the jury should believe from the evidence that 
the defendant committed an assault on the plaintiff, then the 
drunkenness of the defendant neither excused the wrong done 
t.o the plaintiff nor palliated the injuries inflicted upon her, 
and in determining the pecuniary liability of the defendant 
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to the plaintiff, the jury should consider the case just as if 
tJ1e defendant had been sober and in full possession of his 
faculties at the time of the alleged assault. 
To that point the instruction was given as asked for, but 
the court of its own motion added this qualification thereto: 
''Except that in order to assess dmnages on account of an 
alleged specific intent to commit rape, the jury must believe 
that such intent actually came into existence in the Inind of 
the defendant, and if the jury believes the defendant was in 
such a state oi intoxication as to be incapable of conceiving 
such intent and did not conceive such intent, and that such 
intent to conllllit rape did not exist then the jury cannot as-
sess damages for an intent. that did not exist." (See Instruc-
tion I-A as g·iven 1\!IS. Rec., p. 318.) · 
That theory of the defence was thrice reiterated in other 
instructions to be hereafter noted. 
2. That if the defendant comn1itted an assault upon the 
plaintiff, then he comn1itted au unlawful act for which he is 
liable in damages to the plaintiff for the wrong and injury 
done her, upon the following principles: 
(a) Contpensa-tion for the wrong and injury inflicted upon 
the plaintiff; and in estimating such damag·es the jury should 
consider her age and sex and such physical injuries, if any, 
sustained by her as the natural result of the assault, and her 
physical pain and mental suffering, if any, including humilia-
tion and fright, together with the circumstances under which 
it was made, and fix such damages as the jury may believe 
were warranted by the evidence. 
(b) Exe1npla·ry damages, which might be awarded by the 
jury in additinn to eompensatory damag·es wherever an as-
sault is of a grievous and wanton nature manifesting a reck-
less disregard of the plaintiffts right to privacy and seeurity, 
and in this case if the jury should believe from the evidence 
that the plaintiff was assaulted by the defendant and that 
s11ch assault was of a grievous and ·wanton nature manifest-
ing a reckless disregard by the defenaant of the plaintiff's 
rights in the premises, then the jury might award in addition 
to compensatory damages such exemplary damages as tnig·ht 
i11 their judgment be a sufficient punishn1ent to the defendant 
in the premises and such as would deter others from com-
nlitting the same or similar acts. . 
. That instruction was given as asked for, but the court im-
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mediately qualified the same by instructions B-I and C-I, 
which repeated and e1nphasized the exception to instructio~ 
I-A. 
The court further qualified the instruction given by in-
struction D-I, that although the jury mig·ht believe from the 
evidence that defendant did actually assault and beat the 
plaintiff, yet if they further believe from tlie evidence that at 
that time and prior thet·eto the defendant was in s~tch a state 
of intoxication fro·m excessive ind~ulgence in intoxicatin,q li-
quors as to be incapable of conceiving such an intent then 
they cannot assess damages against him for assault and bat-
tery with intent to con1mit rape. 
Here, i.t is to be observed, the court again emphasized, and 
unnecessarily so, the exception inserted in instruction I-A. 
The exceptions to those instructions were preserved in Cer-
tificate· No. 2, MS. Record, p. 339. 
The amendn1ent to instruction No. I-A as amended was 
objected to on the ground that said instruction as originally 
drawn and 1 endered 'vas in all respects a correct statement 
of the law as applicable to the facts in this case. 
The objections to the other instructions mentioned were 
that they were misleading and apt to mislead the jury; that 
instruction B-I was a useless repetition of instruction 0-I, 
and said instructions, together with instruction D-I, were 
flirther objected to on the g-round that the alleged intoxication 
of the defendant, if any, was due to· his own voluntary acts, 
and under the circumstances of this case, as shown .by the 
uncontradicted evidence, his vohmtary act did not excuse, or 
palliate the alleged assault upon the plaintiff. 
The other proposition upon which the offered instructions 
were based was that the fact that the defendant authorized an 
expression of his regret for the occurrences complained of 
and an apolog-y to be made to the plaintiff, or the members 
of Mr. May's family ''cannot be considered in diminishing 
the damages, if any" which might be awarded in this case, 
"or in the mitigation thereof''. (See Instruction III-A. as 
offered, "WIS. Record, p. 340.) 
The court refused to give the instr.uction as offered and 
atnended the same by the insertion above indicated of the 
word "compensatory" immediately preceding the word "dam-
ages'' in the sentence above quoted, so that the instruction as 
given read that the apology could not be considered "in di-
minishing the cornpensatory damages, if any, which may be 
uwarded in this case or in the mitigation thereof". 
That amendment to the instruction was objected to on the 
ground that an expression of regret by the defendant and 
the authorization of an apology for the acts complained of 
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''cannot be considered in diminishing· the punitive damages, 
if any1 which should be awarded in this .action as well as 
tl1at it cannot be considered in awarding compensatory dam-
.ages, but the court overruled said obj-ection !!Dd gave ·the 
instruction as amended. 
'rl1ere flppears to be no warrant in law for the amendment, 
the only occasion on which an apology may be considered in 
mitigation of damages is that authorized by Section 6240 of 
the Code, wl1ich declares that in an action for defamation 
the fact that an apolog-y was offered under the circumstances 
1·eferred to in the statute may be -considered in mitigation of 
damages. 
~rHJ1J IN'HUlrFICIENCY OF THE DAMAGES A W .ARDED. 
Whatever view may be taiken of the law of the case, it ap-
l)ears that the award of five dollars damages to the plaintiff, 
. 1mposing upon her costs of many tim·es that amount, was 
grossly insufficient, and a palpable miscarriage of justice. 
That proposition will have to be -considered from two stand-
points: 
1. If the recovery herein should have been restricted to 
compensatory damages, that is, compensation for the physical 
and mental pain and suffering and humiliation and fright, 
'vhich is the most favorable aspect from which it can be con-
sidered so far as the defendant is concerned, then it is clear 
that a verdict assessing those damages at fhre dollars was 
gTossly insufficient. so much so as to shock the conscience, and 
a judgment upholding· that award and imposing costs upon 
the plaintiff of many times the amount thereof was a mis-
carriage of justice so palpable as to require the intervention 
of this court. 
It is also perfectly evident that acquitting the jury of hav-
ing been actuated by improper motives, there is no ·escape 
from the conclusion that they proceeded upon wrong prin-
ciples and were misled by the rulings of the court, which have 
been hereinbefore adverted to. 
2. If there was presented a proper case for exemplary dam-
u~es, and it is submitted that such ·was the case beyond the 
peradventure of a doubt, the jury certainly did not so con· 
sider it, and there is here again no escape from the con-
clusion that they were misled by the rulings of the court 
both upon the admission of evidence and the instruction-s 
given. 
If these things do not appear from the statement of the 
~ase, we will next endeavor to show that they are abundantly 
so upon the authorities. 
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.ASSIGNMENT OF ER.RORS. 
Your petitioner is advised and charges that the. learned 
eourt below e;rred to her prejudice. in the following particu-
lars: 
lr In permitting counsel for the defendant in. his opening 
statement to the jury to. stress the fact that the defendant in 
a prosecution by the Oom.nionwealth for the. assault upon 
which this action is based, had been tried, convicted and pun-
ished, as set out in the order entered herein on December 
24, 1932. (~IS. Record, p. 12.) 
The prejudice to the plaintiff resulting therefrom was only 
partially obviated by the instruction given to the jury on that 
point at the conclusion of the evidence. 
2. In adn1itting the evidence of the defendant, Swan, and 
his son relating to his ex post facto expressions of regret for 
the occurrence on 'vhich this action is based and the apology 
thereafter offered therefor. 
3. In admitting the evidence relating to the intoxication of 
the defendant, both lay and medical, for the reasons set out 
in certificate number 1. 
4r In admitting (a) the evidence relating· to the statements 
made by the witness, ~IcGee, previous to the trial of the in-
stant case on the grounds set out in certificate number L ("NIS. 
Record, p. 335.) (h) The evidence of the witness Basil Ben-
nett in reference to statmnents n1ade to him by the witness 
Sarah Bennett as set out in the certificate of e\~dence. (See 
1'IS. Record, pages 306-9.) 
5. In the instructions given and refused: · 
(a) In modifying- instruction A-I by adding- the last clause 
thereto hereinbefore referred to, as set out in certificate nunl-
ber 2. (MS. Record, p. 339.) . 
(b) In giving Instructions B-I, C-I and D-I for the reasons 
~et out in certificate number 2. (MS. Record, pp. 340-1.) 
(c) In modifying- Instruction III-A by inserting the word 
"compen~atory" before the word "damages" in the next to 
the hist line of said instruction, as set out in certificate num-
ber 2. (1viS .. Record, p. 340.) 
Your petitioner is advised that the said word should ha.vc 
b€len omitted entirely from the said instruction, and the conr~ 
shoidd have instructed the jury that the expressions of r~­
gret made by the defendant the next day after the assaul.t. 
upon the plaintiff and the apology· therefor th~reafter ten-
dered should have no effect whatever upon the jury's verdict. 
-- ----------., 
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· 6. In not setting aside the verdict of the jury as to the 
amount of the damages awarded the plaintiff on the g-round 
that the same was plainly and palpably insufficient and was 
iu that respect ag·ainst the la.w and the evidence. 
Your petitioner is advised and charges that the learned 
court belo'v should have set aside the said verdict for said 
reasons and awarded a new trial in this case, on which new 
trial the sole issue to be submitted to the jury should be as 
to the quantun~ of the damages. 
If for any reason that course would be improper, then the 
verdict should have been set aside and a trial de novo awarded 
.for the reasons set out in the order entered in this causP. on 
Dece1nber 24, 1!)32. (lviS. Record, p. 12.) 
ARGU~IENT. 
The questions presented in this record, while exceedingly 
important, are by no means novel. Their proper solution cle-
}Jencls upon the correct answer·s to the following propositions 
and the applications of the principles of law hereinafter dis-
cussed to the evidence in the instant case. 
Those propositions will be stated and discussed in the or-
der following: 
I. 
To 'vhat extent, if any, does the voluntary intoxication of 
the defendant furnish an answer to a claim for compensatory 
and also for exemplary or p·wniti·lJe damages in a civil action 
for an unlawful act comn1itted by the defendantJ in the instant 
case the forcible brealdn~; into the hath room and there mak-
ing an unlawful assault upon a disrobed woman in the act of 
taking a bath, in the perpetration of which she was seized and 
only released upon becoming unconscious and falling. 
l. As to compensatory damages. 
That .an intoxicated person, even to the extent of being non 
con~pos mentis, whether voluntarily so or not, is liable in 
compensatory damages for his wrongful act is well settled. 
The accepted doctrine on the subject is thus stated. by 1\fr. 
Cooley: 
"T·he law has ahvays held insane persons and other in-
competents responsible for damages resulting from their tor-
Hous actions, and it has given all the usual remedies against 
theni. '' Cooley on Torts, p. 17 4. 
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That such is the law of the instant case is settled beyond 
debate by the instructions given by the court, as to which 
there were no exceptions. 
2. Exemplary or punitive damages. 
The question, however, which the court's instruction did 
not settle, and upon which its rulings are here complained of, 
i~ whether voluntary intoxication, no matter to what extent, 
is any excuse for an unlawful act committed by a person so 
intoxicated, or as applicable to the case at bar, is an answer 
to a claim in a civil action for exemplary or punitive damages 
for a wrong amounting to a penal, or criminal offence. 
It is undoubtedly true, stating the proposition most favor-
ably to the defendant here, that an intoxicated person is no 
less responsible in a civil action for a 'vrong done than he 
would be in a penal, or criminal prosecution for the same of-
fence. · 
Again, for the purpose of the· argument, it may be ad-
niitted that a recovery of exemplary or punitive damages de-
pends upon the proof of malice. 
The inquiry then is narrowed to the answer to the question, 
whether voluntary intoxication, however great, is an excuse 
for a crime, the punishment of which depends upon _the proof 
of malice. 
Before proceeding to a discussion of the other question::; 
involved, it may be well to dispose at this point of the con-
tention made by counsel for the defendant in his opening . 
statement to the jury, that the recovery of damages here · 
should be affected by the fact that in a criminal prosecution 
the defendant had been convicted and punished. 
The doctrine on the subject, supported by the g·reat weight · 
of authority, is discussed in 8 Ruling Case Law, Section 146, 
page 601, and in 1 Joyce on Damages, Section 372, p. 429. It 
is there said that the result of the criminal proceedings is 
immaterial because in making an unlawful assault and bat-
tery tl1e defendant has committed a double wrong, one against 
the public and the other against the individual, 
''the fact that the wrong-doer has been punished criminally 
and perhaps obliged to pay a fine to the public authorities; 
should not affect the individual's right to exemplary dam-
ages where the facts of· the case justify an award of such 
damages.'' 
The proposition has been definitely settled in Virginia by 
tl1e recent case of Ba·nnister vs. Mitchell, 127 Va. 578. 
In that case the court referred with approval to the case 
of Corwin vs. Walton, 59 Am. Dec. 285, where it was said: · 
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_ ''In the civil suit the damages to be recovered wo.uld be 
'vholly uninfluenced by any punishment imposed in the crim-
inal prosecution. '' 
That that was true, the court said was beyond dispute. 
We are then to inquire whether in cases involving proof 
of mali-ce justifying a recovery of punitive damages, volun-
tary drunkenness affords any excuse, justification or extenua-
tion. _ 
That it does not seem to be as well settled in Virginia as 
any question can well be. 
\Vbere the question is simply one of malice implied from 
the chara-cter of the act, the fact that the defendant was so 
drunk at the time he committed the aetas not to know what 
ho was doing, is wholly immaterial. 
The accepted rule on the subject is thus stated in Ruling 
Case Law: 
"It is a ruie almost universally recognized and applied that 
a person who, being sane and responsible !or his acts, volun .. 
tarily becomes intoxicated, with or without a preconceived 
design to commit a crime,. and while intoxicated, though it 
be to such a degree as to render him wholly oblivious to his 
acts or conduct, does any act which, if done by a person 
capable of distinguishing .between right and wrong, would be 
criminal if not excused or justified in some way, is respon-
sible for his act, notwithstanding his mental condition at 
the time; and it matters not how gross or long continued the 
drunkenness may have been. The underlying principle of 
this rule is that a sane man who voluntarily puts himself in 
such a condition as to have no control over his will or actions 
must be held to intend the consequences -springing therefrom. 
At common law it was the rule that drunkenness not only did 
not palliate the offense but was held as an aggravation of 
the wrong committed.'' 8 R. C. L. Intoxication, Sec. 106, pp. 
129-30. 
It is to be observed then that according to these authori .. 
ties drunkenness affords no excuse, justification or extenua-
tion for the act here complained of. · 
That malice should be implied from an unprovoked assault, 
notwithstanding the drunkenness of the defendant, and also 
the fact tha.t the defendant was drunk at the time of com:.. 
rnitting the act is· quite immaterial, is established by the un-
broken current of authority in Virginia from Jones' case, 1 
Leigh 598, decided in 1829, down to Gill's case, 141 Va. 445, 
decided in 1925. 
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In the latter case, after ad~erting to the effect of the drunk-
enness of the defendant in reducing his crime from mur-
der in the first degree to n1urder in the second degree, in which 
latter case 1nalice rna•.lJ be i1nplied f1"0'In the naJt·ure of the act, 
notwithstanding· the extrmne drunl{enness of the. defendant, 
the court said : 
"If a man voluntarily n1akes himself drunk he must take the-
consequences of his voluntary act, while drunk, otherwise 
many crimes would be unpunished. 
''As said by Lord IIale, when speaking of voluntary drunk-
·enness: 'This vice· doth deprive a man of his reason and 
puts many n1en into a perfect frenzy; but by the laws of 
England such a person shall have no privileges by his volun-
tary contracted madness, but shall have the same judgment 
as if he were in his right senses.' With the qualification 
above stated, the law is the same in this jurisdiction .. 
"In the case of Boswell vs. C01nntonwealth, 20 Gratt. (61 
Va.) 871, the court approves the following st.aten1ent of the 
law from the Tennessee court: 'As between the h\ro offenses 
or murder in the second deg,Tee and manslaughter, the drunk-
enness of the offender can form no legitimate matter of in-
quiry; the killing being· voluntary, the offense is necessarily 
murder in the second deg,ree, unless the provocation were of 
snch a character as would at common law constitute it man-
slaughter; and for which latter offense a dmnken man is 
equally responsible as a sober one.' 
"In J ohn.8on vs. Comn~onwealth, 135 Va. 524, 529, 115 S. E. 
675, 30 A. L. R. 755, .Judge l(elly, speaking for the court, said: 
'It has long been settled in Virginia, and else,vhere generally, 
that voluntary drunkenness {as distinguished from settled 
insanity produced by drink) affords no excuse for crime, save 
only that ·where premediation is a material question the in-
toxication of the accused may be considered by the jury. As 
between murder in the second degree and manslaughter, it is 
never material and cannot be considered. Hurst's Encv. of 
Va. Law, 552; 1\finor's Syn. Cr. Law 8; Davis' Crim. Law 29; 
Boswell's Case, 20 Gra tt. ( 61 V a.) 860; Willis' Case, 32 Gra tt. 
(73 Va.) 929; Longley's Case, 99 Va. 807, 37 S. E. 339; State 
vs. Robinson., 20 W~ Va. 713, 43 Am. Rep. 799; State vs. J(id-
u:ell, 62 vV. Va. 466, 59 S. E. 494, 1.3 L. R. A. (N. S.) 1024; 
State vs. lVilson, 116 Iowa 309, 144 N. W. 47, 147 N. W. 739: 
State vs. ]}farris, 83 Or. 429, 163 Pac. 567; Atkins vs. State, 
119 Tenn. 458, 105 S. W. 353, 13 L. E. A. (N. S.) 1031; Wilson 
ve. State, 60 N.J. Law 171, 37 Atl. 954, 38 Atl. 428." Gill vs. 
Contmonwealth, 141 V. 450-451. 
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This question was discussed at great length in the recent 
case of Johnsmt vs. Con1/monwealth, 135 Va. 524. 
In that case the fundamental question was, whether malice 
could be inferred from the natu.·re of the act notwithstanding 
crazy drunkenness of the defendant. 
The trial court was asked to instruct the jury to the effect 
that if the defendant was in such a state of intoxication as 
not to know right from wrong and had not the. power to re-
sirain his aetions, he should be found not guilty "though 
s?ech insanity or i·rr~sponsibility was the result of in,toxica-
t·inn". 
The ~ourt refused to give any such instruction, and in lieu 
thereof instructed the jury as follows: 
''The court instructs the jury that drunkenness may have 
produced temporary insanity during the existence of which 
the criminal act was committed. In other words, a person 
ectnnot voluntarilv make himself so drunk as to become on 
that account irres .. ponsible for his conduct during such drunk-
enness. He 1nay be perfectly unconscious of what he does 
and yet be responsible. 'l-Ie may be incapable of ·expresg 
~ali~e; but the law imputes malice in such a case fron1 the 
nature of the instrument used, the absence of provocation and 
other circun1stances under which the act was done.'' 
If that instruction was correct, and it was so held, it de-
clares the following propositions, which it is submitted are 
decisive here, namely: 
1. ''That a person cannot ntake hin~self so drunk as to be-
co'lne on that account ir·responsible. '' 
2. That while he may be incapable of express malice-
''But the law i1np~ttes 'malice in such cases fron1 the nature 
of the a-ct, and the circu1nstances under which the act was 
done.'' 
TJpon an elaborate review of the authorities, particularly 
the Virginia decisions on the subject, the instruction was ap-
proved and held to be correct. 
That this is so appears from the following: 
In this connection the court said : 
''The only question for us to dooide is whether they ( th(-> 
jury) were properly instructed as to how his state of intoxi-
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cation, if they believed he was in that state, would affect. his 
g'Uilt. This question, in turn, depends upon the further ques-
tion as to whether his intoxication is to be viewed in the light 
of an ordinary case of 'voluntary drunkenness'. There was 
no effort to prove anything like settled insanity from the 
use of whiskey. If he was intoxicated to a degree which 
n ffected his reason and self ~ontrol, he was simply on a spree 
of recent origin. If his drunken condition is to be regarded 
as voluntary on his part (and, to all intents and purposes, it 
was so treated by the court and counsel belo,v, and in the 
assignments of error which bring the case before us).,· the 
instruction offered was plainly wrong, and the one given by 
the court was plainly right.'' 
Then the court took up the question of malice to be im-
plied from the nature of the act. 
After pointing out that it must be considered that malice 
express or implied 'vas an essential ingredient of the offense 
of which the defendant was convicted, the court said: 
"Whether a prisoner on trial for malicious shooting with 
intent to kill is guilty of that charge depends upon whether 
if death had resulted he would have been guilty of murder. 
«< ~ * pp. 528-9. 
''We speak in this case as if we were dealing with a con-
viction of murder in the second degree. It has long been 
settled in Virginia, and elsewhere generally, that voluntary 
drunkenness (as distinguished from settled insanity pro-
duced by drink) affords no excuse for crime, save only that 
where premeditation is a material question the intoxication of 
the accused may be considered by the jury. As between mur-
der in the Hr~d; degree and murder in the second degree, volun-
tary drunkenness may be a leg·itimate subject of inquiry, but 
ns between murder in the second degree and ·manslaughter 
it is never material and cannot be considered.'' P. 529. 
The court next addresses itself to the specific objection to 
the instruction just quoted, saying: 
"The specific objection urged against the instruction given 
by the court in the instant case is that it told the jury in 
effect that if the defendant shot Holt without provocation lu~ 
was g-uilty of malicious 13hooting with intent to kill. • * * '' 
''The answer clea'rly is -in the affirmative.'' 
In support of that answer, continuing the court said: 
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''Precisely the same thing was held in Willis' Case, supra, 
\vherein this court approved the following instruction given 
by the trial judge upon his own motion: 'Voluntary drunk-
€nness does not excuse crime. Every crime committed by 
one in a state of intoxi-cation~ however great, is punished just 
.as if he were sober. Drunkenness, therefore, can never be 
relied on as an excuse for murder. It matters not how drunk 
one is, if he purposely slay another, without other excuse, pal-
liation or justification than that of his drunkenness, he is just 
as guilty of murder as if he had been sober .. ' 1 Pp. 530-31. 
In summing up on the point, the court -came directly to the 
question here invol~ed, that is, whether drunkenness is ad-
missible to disprove malice implied from the nature of the 
act. 
Finally disposing of that question it said: 
''In the course of the opinion in the Willis Case, Judge 
Anderson, speaking- with the unanimous concurrence of 
.Judges Moncure, Christian, Staples and Burke, said: 'Volun-
tary immediate drunkenness is not admissible to disprove 
1nalice or reduce th~ offense to manslaughter.' '' 
Johnson vs. Co~tnmonwealth, 135· Va., pp. 524-531. 
In the Johnson case, in conclusion it is to be observed the 
excuse put forward for the drinking of the liquor which pro-
duced the crazy intoxication relied on as a defenae, was that 
it was taken to relieve pain-a toothache. 
The excuse was held one which could not be considered. 
The court thus disposed of it in terms peculiarly applicable 
h&e: · 
"fiis toothache· could well be regarded as a 'casualty', 
but not so as to his drunkenness. He procured the whiskey 
~ontrary to law and drank it contrary to law, and did .. both 
of his own volition and without even a su&"gestion from his 
physician Even before the days of prohibition, when his 
conduct in procuring and taking the whiskey would have be~n 
lawful, his subsequent drunkenness would not have availed 
him as a defence for crime .. It was said then by Judge Mon-
cure, in Roswell's Case, supra, and certainly must not ·be less 
lrue under present conditions, that 'public policy and publi~ 
safety imperatively require that such should be the law,. 
Drunke:qness has always been recognized as a vice, and the 
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reason most usually assigned for the rule that it does not 
excuse crime is that no man n1ay be allowed to expose tl1~ 
public t_o the dang·er of harm or violence caused by his own 
nliscondhct in voluntarily rendering hirnself dangerous. Strong 
drink varies in its effect upon different individuals. Some 
are rendered violent and dangerous by it, and others are not .. 
This difference is probably due to the fact that some men 
are by nature of better principle and disposition than others 
but whether this be so or not we need not stop here to inquire. 
The important pri,nciple to keep in 'mind is that 'when a m.an 
voluntarily drinks liqttor and is thereby led to cont1nit a cr·i1ne~ 
l~e cannot be allowed to hide behind his condition as an ex-
cuse. Il e and 'not others ntust take the ri,C)k." (Italics ours.) 
''The rule has for ages been regarded as nooessary for tht-} 
safety of society, and its preservation and enforcement was 
never more in1portant than under present conditions. The 
country i~ full of 'bootleg' liquor-much of it impure and 
calculated to produce a state of wild intoxication. Provision 
is macle by law for procuring· upon prescription from reput-
able physicians a reasonable amount of pure whiskey for 
medical purposes. \Vhen people undertake, as the defendant 
in this case did, to prescribe for themselves and to select 
their own supply, they must be held responsible for the con-
it eq~tences.'' 
The Johnson case has been thus discussed at length be-
cause it is evident that the rulings there, together with the 
discussion of the subject, are decisive of the propositions 
above stated. Particularly it is to be observed that it em-
phasizes two propositions: 
1. That voluntary immediate drunkenness is not admissible 
to disprove 1nalice, or reduce the offense from wha.t it 
would have been had the perpetrator been sober. 
2. That "the important principle to keep in mind is that 
when a man voluntarily drinks liquor and is thereby led to 
commit a crime, he cannot be allowed to hide ,behind his 
<!ondition as an excuse. He, and not others, 1n~tst take the 
risk''. 
So far from drunkenness being· an excuse, it is more prop-
erly to be considered as an aggravation of the offense. 
In Ruling Case Law, S'U·tJra, as we have seen it is stated: 
"At common law it was the rule that drunkenness not only 
did not palliate the offense but was held an aggravation of 
!he wrong.'' 8 R. C. L., p. 130. 
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It is submitted, therefore, that the addition to instruction 
.A-I whereby the rule stated above was qualified by the excep-
tion that there could be no recovery here for the specific in-
tent with 'vhich the assault was charged to have been com-
mitted because of the mental condition of the defendant aris-
ing from his voluntary intoxication, was plainly erroneous. 
It was also plainly error to have repeated that proposition 
thrice in the instructions thereafter read, particularly D-I. 
-~Vhy the learned court below should have felt called upon to 
thus emphasize said proposition, whether correct or not, i~ 
something we confess we are at a lo·ss to understand. 
The result of that misleading mnphasis was as we have 
seen, directly reflected in the jury's verdict. 
As pointed out in a recent case hy ~ir. Justice fiudgins, 
in view of all the evidence and the circumstances surround-
ing the parties, to single out one specific phase of the evi-
dence and instruct the jury thereon 'vas highly prejudicial. 
Scott vs. Cunningha;m) 171 S. E., p. 105. 
That malice should have been imputed to the defendant 
from the nature and character of his act, notwithstanding 
that he may have been so drunk as not to have been conscious 
of what he was doing, seems to be well settled. Borland vs. 
Barrett, 76 Va. 134; Baker vs .. Carrington, 138 Va., p. 22. 
In the Johnson case, su,.p1·a, the defendant asked the trial 
court to instruct the jury that if the defendant was in such a 
sta.te of intoxication as not to know right from wrong, and had 
not the power to restrain his actions, he sl1ould not be found 
guilty, "though such insanity or irresponsibility was the re-
sult of intoxication". The refusal to give such instruction 
was held to be proper, and the court approved an instruction 
to the effect that though he Inight have been perfectly uncon-
scious of what he did, yet he was responsible, and though he 
Inight be incapable of express malice, yet the law imputed 
malice under the circumstances stated. 
II. 
There were two other legal propositions invohred in tho 
rnling·s of the court on the admission of evidence, which will 
be stated and discussed in the order following: 
1. That the testimony of the witness l\IcGee in 1·eb~tttal of 
that of the plaintiff and her sister as to the actions of the 
defendant at the time of his visit to the J\{ay residence on 
... t\ugust 13th could properly be corroborated by the testimony 
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of the two magistrates before whom he appeared as a wit-
n~ss for the defendant on his trial for the offence then com-
mitted·. 
It is submitted that such testimony was not proper under 
tl1e established rule on the subject in Virginia. 
Refore adverting to the authorities on that point, it may 
be well to restate just here the pertinent circumstances in 
that connection. 
The issue was as to what occurred on the afternoon when 
Swan visited the ~fay residence. 
The plaintiff and her sister were introduced on behalf of 
the plaintiff and testified on that issue as set out in the .opening 
pages of this petition, thereby proving·, or tending to prove 
the case alleged in the pleadings, and after other evidence 
not necessary to be adverted to in this connection, the plain--
tiff rested. 
Thereupon, simply in rebuttal of that evidence, the wit-
ness McGee was introduced on behalf of the defendant, and 
his testimony in that connection tended to contradict in part 
that of the plaintiff and Mrs. May. 
It was then developed that the defendant had been tried 
for the assault upon the plaintiff before three magistrates, 
among whom were Mercer Jones and J. E. Sclater, the wit-
neRs :NI cGee then appearing and testifying on behalf of the 
defendant, who was convicted notwithstanding, l\1cGee '·s tes-
timony evidently being discredited. . 
The two magistrates were then examined as to what oc-
_curred on that trial and were allowed, over the objection of 
the petitioner, to testify that the witness McGee had there 
testified to the same effect he did in the instant case, they re-
peating his testimony. 
In a recent case the nature of corroborating evidence is 
thus defined: 
''Corroborating evidence is such evidence as tends to con-
firm and strengthen the testimony of the witness sought to 
he corroborated-that is, such as tends to show its truth, or 
the probability of its truth. How much of this character of 
evidence is necessary to constitute corroboration is depend-
ent on the facts and circumstances of the particular .case, 
and while no hard and fast rule can be laid down on the· sub-
ject, there must be sufficient to justify the belief that the wit-
ness sought to be corroborated has testified to the truth. 
Such corroborating et,idence, however, m~tst not have ema~ 
nated from the mouth of the witness sought to be corroboratedT 
nor be dependent wholly upon his credibility. It must be 
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~ther evidence which adds to, strengthens, confirms and cor-
roborates his testimony.'' JT arner vs. TiJlhite, 149 Va. 185 .• 
(Italics supplied.) 
In a still more recent case, the proposition here involved 
'vas very distinctly negatived. It is there said: · 
"It is -conceded that as a general rule evidence such as this 
cannot be received as corroborative of testimony which has 
neither been attacked as a recent fabrication nor otherwise. 
There is an exception to the general rule when a design to mis-
represent from some motive of interest or relationship is im-
!Htted to a witness, for in such cases, in order to repel such 
Imputation, it is proper in some instances to show tha~ the 
witness made a similar statement at a time when the imputed 
n1otive did not exist. H owMd vs. C 01nmonwealth, 81. V a. 489; 
Jessie vs. Co·mrnonutealth, 112 Va. 887, 71 S. E. 612." Fenner 
vs. Commonwealth, 152 Va. 1033. 
Attenton is called to the exception there stated to the gen-
eral rule, that is, where there is imputed to the witness a de-
sig·u to n1isrepresent from some motive of interest 01~ relation-
ship, such a motive may be repelled by showing the witness 
made the same statement when no such relationship existed. 
In the case at bar it is to be observed that the witness 
McGee had the same motive to misrepresent on both of the 
oceasions here involved. 
On those occasions he occupied identically the same rela-
tions~ip to the defendant. He was at all times in the· latter's 
employ and on each occasion he testified in his exoneration. 
If he was properly, or improperly charged with the design 
to misrepresent from a motive of interest, or relationship 
when he testified in the instant case, he was most certainly 
open to the same imputation when he testified before the mag- · 
ist.ra tes on the previous occasion. · . 
It is curious to note that the very magistrates who would 
not believe his testimony were called in this case to corrobo-
rate it. 
We have as yet found no authority justifying the intro· 
duction of the testimony of either Jones or Sclater; the ac-
cepted rule seems to be plainly to the contrary. Howard vs . 
. Commonwealth, 81 Va. 489; Jessie vs. Commonwealth, 112 
Va. 887. 
Certain it is that the testimony here does not come within 
any of the exceptions stated in the cases just referred to. 
It is therefore confidently submitted that the error here 
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pointed ouf is palpable, and for it alone the judgment com-
plained- of must be reversed. 
All doubt in the premises seen1s necessarily removed by 
the rulings of this court in the following case, to which our 
attention has been called since the foregoing was written .. 
Repass vs-. City of Rich1nond, 99 Va. 514-15-16. 
In that case it will be observed the identical question raised 
on the trial of the in~tant. case in this connection was pre-
sented and thus disposed of~ 
· ''The witness, whose forn1er statement was permitted to 
go to the jury, was not n1crely a witness, but was also a party 
to the suit and to the bond, 'vhose validity 'vas the matter to 
be determined by the jury. !lis relation to the bond ~vas the 
sanze wh&n his prior statmnent ·was 'made that it ~vas when 
he testified in the cattse. This bein_q so, it is clear that under 
the rule as stated bJr Mr. Greenleaf and the other aulhoritie.~ 
cited, evidence of his fonner statenzents was inadmissible .. 
Not only was the evidence not within the exception to the 
general rule, bnt it is obnoxious to another equaily well settled 
rule of law that a party cannot give in evidence his own 
declarations, and upon this g·round also such evidence is held 
to be inadmissible. L. & P. 8. Twrnpke Co. vs. H e111, 20 N. E. 
Rep. 703.'' 
Thereupon, declaring the effect of the admission of such 
testimony in actions at law, the court said: 
''If this 'vere an aetion at law, the admission of the evi-
dence in question would be a good grou,nd for setting aside the 
11erdict." 
Note: The testimony of the witness Basil Bennett under-
taking to corroborate the evidence of the defendant's witness 
Sarah Bennett was admitted subject to the same objection, 
and to that action of the court the petitioner at the time ex-
cepted-the judge so certifies (1\1:8. R.ecord, pp. 306-309). See 
in this connection discussion of this proposition by M'r. Jus-
tice Story in Elliott vs. Pearl, 10 Peters, at. p. 439. 
~e same is ttue as to the other proposition. 
2. The other proposition is that the subsequent exp~essions 
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of regret by the defendant for his conduct and the apolog'Y 
thereafter tendered by his son were adn1issible ·and should 
be considered by the jury in mitigation of punitive dam-
ages. 
It appears to the writer that the unsoundness of that propo-
sition is so obvious that he finds no little difficulty in dis-
cussing it. 'Ve can only say that it is patently without rea-
son or justice, and we have never heard it advanced before, 
nor have we seen any authority which supports it. 
The only occasion, as we have stated above, where an 
apology may be received in mitigation of da1nages is on an 
action for defamation under the 'rirginia statute allowing a 
suit to be brought for insulting words. Code Section 6240. 
As that right of action was given to prevent dueling, it 
seerns to be entirely proper that an apology for an insult 
should be allowed to be shown in mitig·ation of the damages 
sought to be recovered as the result of the insult. 
The fac.t that even in those cases a statute was required to 
make the evidence admissible in an action for defamation, and 
that the rule vlas not extended to other actions where puni-
tive damag·es are recoverable is sufficient to demonstrate the 
error here pointed out. 
The foregoing are -but other instances of the unfairness-
entitely unintentional on the part of the trial judge-which 
your petitioner suffered in the trial of the instant case. There 
was of course no intent on the part of the tral judge to 
prejudice your petitioner's case, yet the injury suffered from 
his rulings are none the less real and grievous. 
In this last mentioned instance, as in the other, is presented 
au error in the rulings of the trial court prejudicial to the 
petitioner for which alone its judgtnent n1ust be reversed. 
That this is so is sufficiently demonstrated by the verdict 
of the jury. 
III. 
This brings us to the last and most important ruling of the 
court below in this case, namely, its refusal to set aside the 
verdict as plainly insufficient. 
In Section 6260 of the Code, expressly giving the court 
power in any civil case in which a jury trial is had, to grant 
a ne'v trial, it is declared: 
''A new trial may be granted as well where the damages 
awarded are too s1nall as where they are excessive.'' 
30 Supreme Court of Appeals of Virginia. 
A most instructive application of the statute is found in 
the case of· Blacktvell vs. Landreth, 90 Va., p. 748. An ex-
amination of that case will show that it should be decisive here .. 
The action there was by a young girl against the defendant, 
a candidate for office in the County of Wythe, who circu-
lated among the voters a vile charge against the plaintiff, 
which though it was proved to be untrue, the jury returned a 
verdict for five dollars, which the court refused to set aside. 
After discussing· ~hat appeared during the trial, the court 
said: 
''But the verdict oug·ht to have been set aside on account 
of the amount of damages ,being too small. It is rare that a 
court will disturb a verdict on this ground, as has been fully 
set forth by this court in the late case of TV ard vs. White, 86 
Va. 217. But this is one of those cases where the measure 
of dan1ag-es is to be supported upon no just principle what-
ever. It is so palpably and grossly wrong as to shock the 
moral sense of every just man. 
"A young· girl, a maiden of unblemished name and fame, 
is dragg·ed into the polluted air of a municipal canvass, and 
her reputation and character ruthlessly assailed with false 
and slanderous assaults upon her virtue and chastity-all 
for· the pitiful reward expected, to blast the good name of 
his opponent for office, and himself profit by the ruin thus 
accomplished. 
''That this has done her no pern1anent injury in her reputa-
tion, nor her adopted father either, and was stamped out by 
the truth coming to light, is no defense for him. His injury 
to this young girl was such as entitled her to damages, to ex-
emplary damages not only on her account, but to punish the 
offender.'' P. 750. 
The parallel between that case in principle and the case at 
bar is so striking as to be decisive. :Here a lady of unim-
peachable character, a n1arried woman the mother of several 
children, on a visit to her sister's home in Virginia, under the 
protection of the la'v and in the privacy of that home, is vio-
lently intruded upon while disrobed and in the act of taking 
a bath, the door giving access to the bath room being violently 
broken down by a man inflamed with intoxicating liquor vol-
untarily taken, committing at one and the same time three· 
crimes against the peace and dignity of the Commonwealth:· 
one the crime of buying the liquor, another the crime of tak-
ing it, and lastly the wholly inexcusable crime of breaking 
and entering the bath room and there assaulting the plaintiff. 
And yet the court below allowed him to go unwhipped of jus-
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tice because it was said he was too drunk to know what he 
was doing. 
This case, therefore, presents the very amazing spectacle 
that the defendant here was not only allowed to plead his vol-
untary drunkenness as an excuse for his act, but under the 
aegis of the trial court that defence was successful and ap· 
proved by the said court in its final judgment. 
It is submitted that the. history of the jurisprudence of 
this state furnishes no parallel to the travesty upon justice 
which was perpetrated by the refusal of the learned judge of 
the court belo'v to set aside the verdict9 
As said in the case of Blackwell vs. Landreth, stt.pra, the re-
sult here is so obviously shocking as to require the interven-
tion of this court. 
In the case referred to the action both of the jury and of 
the court below was, as we have seen, emphatically disap-
proved in the following terms, peculiarly applicable to the 
~ase at bar: 
''It is not until the result of the deliberation of the jury ap-
pears in a form calculated to shock the understanding and 
implies no dubious conviction of their prejudice and passion, 
that the courts have found themselves compelled to interfere. 
"This is a striking illustration of this rule; a more strik-
ing can perhaps not be found. It is so obviously inadequate 
and unjust as to call for the intervention of an appellate 
court." P. 750. 
In conclusion, we submit that this case is necessarily ruled 
by what was held in the Johnson case, supra. 
It will be remembered that it was there said that the de· 
cisive question was as to how the defendant's state of intoxi-
cation affected his guilt, and that question in turn depended 
upon the further question as to whether his intoxication was 
to be viewed in the light of an ordinary case of voluntary 
drunkenness. There, as here, there was no effort to prove 
anything like settled insanity from the use of whiskey. (Th~ 
intoxication of the defendant here was the result simply of a 
spree of recent origin, according to his own statement. There-
fore it should have been held that such intoxication was no ex-
cuse for the act committed.) . 
In that case, after pointing out that the defendant had pro-
cured his whiskey contrary to law and drank it contrary to 
law, having done both of his own volition, and that.even be-
fore the days of prohibition, when his conduct in procuring 
and taking the whiskey 'vould have been lawful, his subse-
quent drunkenness would not have availed in his defence, and 
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after further pointing out that drunkenness has always been 
recognized as a vice, and the reason n1ost generally assigned 
for the rule that such a condition cannot be pleaded as an 
excuse is "that no man may be allowed to expose the public: 
to the danger of harm or violence caused by his own mis-
conduct in voluntarily rendering himself dangerous'', the 
cou:~'. it will be remen1bered, said: 
"The irn.portant tJrinc'iple to keep in 1nind is- that 'when a 
man voluntarily drinks liqttor and is thereby led to cornmit a 
cri·me, he cannot be allowed to hide behind his condition as an 
excuse. He and not othe-rs 'lll/ltst take the risk. 
''When people undertake, as the defendant in this case did, 
to prescribe for themselves and to select their 0"\\'11 supply, 
theJJ ~m·ust be held responsible for the consequences." (Italics 
supplied.) 
Your Honors have more than once safd that every suitor in 
the courts of this state is entitled to at least one fair trial 
according to law. Your petitioner submits that she was far 
from being awarded such a trial in the case now under re-
view. She submits that no one can read the record accom-
panying this petition without being convinced that the trial 
here was unfair and illegal from its very first stages, when 
counsel for the defendant was allowed ·in his opening state-
nlent to the jury to stress the fact that the defendant had 
been tried and convicted for the offence upon which this ac-
tion is based; 
It was unfair and illeg·al when the Court permitted dur-
ing its progress the defendant to parade before the jury 
twelve witness-es relating to the voluntary intoxication of the 
defendant and its effect upon his conduct; 
It was unfair and illegal when the court permitted the evi-
dence of the defendant and his son as to Iris expressions of 
regret and apology to be introduced and permitted the jury 
to consider it in mitigation of the damages recoverable here-
in· 
' It was unfair and illegal 'vhen the court permitted two of 
the magistrates before 'vhom the defendant was tried and 
found guilty of assault upon the plaintiff, to repeat the false 
and discredited testimony of the witness l\{cGee, testimony 
which they themselves repudiated; 
It was unfair and illegal when the court amended instruc-
tion A-I and thrice thereafter emphasized the exception in-
serted in that instruction; 
It was unfair and illegal when the learned court below re-
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fused to set aside the verdict of the jury as plainly insuffi-
cient and contrary to the la'v and the evidence as to the 
amount of damag·es and rendered ju:dgn1ent against your peti-
tioner for costs amounting to the sutn of $329.15. 
Your petitioner, therefore, respectfully submits that the 
judgment complained of should be reversed and annulled, the 
verdict of the jury as to the amount of damages he set aside, 
and a new trial awarded, on which new trial the issue shall 
be limited to the amount of dan1ages recoverable by her. 
Or, if for any reason relief should not be granted her to 
that extent, then for the reasons hereinbefore stated, a trial 
de novo should be awarded her. 
A copy of this petition was delivered to the defendant's 
attorney, C. 1\L Waite, on the 4th day of December, 1933, and 
notice is ltereby given that counsel desire to state orally the 
reasons for reversing· the decision complained of in the fore-
going petition and that they will adopt the said petition as 
opening brief on behalf of the plaintiff in error. 
And as in duty bound she will ever pray, etc. 
RURNETT NIILLER, 
ROBT. E. SCOTT, 
lt,or Petitioner. 
RUTH G. CROWSON, 
By Counsel. 
We, Burnett ~Hiler and Robert E. Scott, attorneys at law, 
practicing in the Supreme Court of Appeals of Virg·inia, do 
~ertify that in our opinion there is error in the judgment com-
vlained of in the foregoing· petition for which the same should 
be reviewed and reversed. 
Received ~ec. 5, 1933. 
ROBT. E. SCOTT, 
BlJRNETT 1YIILLER. 
~I. B. vVATTS. 
January 18, 1934. Writ of error awarded by the Court. 
Bond $400. 
M. B. ,V. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Oulpeper County. 
Ruth G. Crowson 
vs. 
James A. Swan, Jr. 
NOTICE OF ~IOTION. 
On the 3rd day of October, 1932, the plaintiff filed her no-
tice of motion for judgment in the words and figures follow-
ing: 
''To James A. Swan, Jr.: 
You are hereby notified that on the 19th day of October, 
1932, between the hours of 10 A. M. and 5 P. M. of that day, 
or as soon thereafter as I can be heard, I, the undersigned, 
will move the Circuit Court of the County of Culpeper for a 
judgment against you in the sum of $25,000 and the costs o.f 
this proceeding: 
For this, to-wit, that heretofore, to-wit, on the 13th day of 
August, 1932, in the county aforesaid you did wilfully and 
maliciously 'vithout cause and against the peace of the com-
monwealth, upon me, the plaintiff herein, commit an assault 
and battery with intent to commit rape and otherwise to do 
me great harm both in body and mind, whereby I 'vas greatly 
injured in both body and mind, insulted, shocked and 
frightened and caused to suffer great mental an-
page 2 ~ guish and became and still am bruised, sick, and sore 
both in body and mind, and will so continue. 
And for this also, towit: 
That heretofore, towit, on the 13th day of August 1932,. 
and for som·e time previously the plaintiff's b.rother-in-law, 
Guy B. May, maintained in said county a residence and occu-
pied the same with his family, consisting of his wife and 
children and the plaintiff, the latter being a guest of the said 
Guy B. May, OJ;l a visit to her sister, Pearl G. lYiay, the wife 
of said Guy. B. May. 
Within a few feet of said residence and connected there-
with by a plank walkway leading to the rear entrance thereof, 
was a small building about to-·wit --feet by-- feet, com-
monly designated a pump house, the space within the walls 
thereof being about equally divided into two compartments by 
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a plastered partition extendin~ from the floor to the ceiling. 
In the outer of said compartments was installed a pumping. 
engine and machinery. The inner of said compartments was 
fitted up as a private shower bath room, and was so used by 
the members of the family of said lVIay, his visitors and guests. 
Entrance to said bath room was through a door at the. rear 
thereof; entrance to the other compartment wherein was the 
said pumping outfit was through a door in the front of said 
building. In the partition between said compartments adja-
cent to the front \vall of said building was a door fitted with 
an iron lock and key. 
A.t the time of the committing of the acts here 
page 3 ~ complained of the said door was clo~ed and locked, 
both of the other doors mentioned were closed, 
and no one \Vas upon the premises except the plaintiff 
and her sister: with their small chil¢lren playing in the yard. 
A short time previously, in making some repairs to the said 
premises, a portion of said partition for a small space, to-
'vit of about 12 inches from the floor had been removed and 
a portion of the plastering thereon at the upper corner of said 
partition adjacent to the ceiling and remote from the en-
trance and back of said engine had fallen, leaving open and 
uncovered small spaces between the laths thereof. The said 
openings in said partition wall were so situated that no one 
could see into said bath room unless and until on his knees 
on the floor or mounting said engine he peered through said 
openings. 
At that time the plaintiff, with her said sister, was in said 
bath room, \vith the outer doors elosed and the inner parti-
tion door closed and locked, and having fully disrobed they 
·were in the act of taking a shower bath. 
On the day and year afor·esaid. at about 6 :30 P. 1vi. ot that 
day the defendant in company with another person in a ve~ 
hicle known as an automobile came into the yard of said resi-
dence and stopped his said machine a short distance to the 
side and front of said pump house. Thereupon, getting out 
of his said machine and being informed that the said Guy B. 
May was absent on business and that. the plaintiff and her 
sister were in said bath room taking a bath, the 
page 4 ~ defendant then and there 'vrongfully and unlawfully· 
entered the said engine room, forcibly opening the 
front door thereof, and, first by kneeling on the floor and then 
mounting on said eng·ine, peering into said bath room gazed 
upon the plaintiff and her sister unclothed therein . 
. Whereupon the said Pearl G. May, in the absence of her 
husband having- charge of said premises, ordered and endeav-
ored to induce the said defendant to leave, she and the plaintiff 
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urgently protesting against his acts and presence in said 
room, at the same time retreating· from his line of vision as 
far as ipossible to a point ·behind said closed and locked door .. 
Nevertheless the said defendant utterly disreg·arding the 
orders and protests aforesaid, contriving and intending then 
and there to force his way into said bath room to criminally 
assault the plaintiff, finding said door locked violently and 
with great force threw himself ag·ainst the .same and with 
force and anns broke ~tpen said door and intruding hims-elf 
throug·h the doorway then and there with force and arms vio-
lently assaulted and beat the plaintiff, she and her said sister 
all the time resisting to the utmost of their strength. In mak-
ing· said assault and battery the said defendant caught hold 
of the hand and arm of the plaintiff and attempted to drag 
her through the said doorway with intent to commit rape and 
otherwise do her great bodily harm. The said defendant then 
and tlJere so held the plaintiff until she fainted and became un-
conscious. 
And other ·wrong·s and injuries were then and there done 
by the defendant to the plaintiff, all against the peace of the 
commonwealth. 
page 5 ~ And the plaintiff avers that by reason of the acts 
and doings of the defendant as aforesaid in the 
presence of her sister and their children and the companion 
of the defendant she became and was greatly insulted, morti-
fied, shocked and frightened, suffering· g-reat mental anguish, 
and at the same time was greatly injured in both body and 
mind by the said defendant's 'vrongful and unlawful, violent 
and forcible intrusion upon her privacy and his violent as-
sault and battery upon her person in the manner hereinbe-
fore set out, as the result of which the plaintiff's body 'vas 
bruised and the skin of her arm broken, she was caused great 
pain both of body and mind, became sick and sore, has so con-
tinued since, will so continue in the future, and has become 
weak and nervous and unable to sleep at nig·ht and disabled 
from attending to her affairs as formerly. 
Wherefore the plaintiff avers that she has suffered injury 
in both body and mind by reason of the wrongs and injuries 
done to her by the defendant as aforesaid and is entitled to 
recover of the said defendant damages to the amount of $25,-
000, and she will move the court for a judgment against him 
accordingly. 
Given under my hand this 1st day of October, 1932. 
RUTH G. CROWSON. 
ROBT. E·. SCOTT, 
BURNETT MILLER, Counsel. 
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page 6 ~ On the back of the notice the jury's verdict ap-
pears as follows; 
"We the jury upon the issue joined find for the plaintiff 
and assess her dmnag-es at $5.00. 
CLARENCE COlVIPTON, Foreman." 
'vhich verdict was returned '>n December 24th, 1932. 
On October 24th, 1932, the following order 'vas entered: 
''On motion of the defendant this day he has leave to plead 
to the plaintiff's motion, and thereupon filed his plea deny-
ing all of the alleg-ations of the motion and calling- for proof 
thereof and further upon motion of the defendant, the plain-
tiff is required to file a Bill of Particulars setting forth in 
what respect the plaintiff claims to be injured in body and 
mind otherwise than as specifically stated in the n1otion, and 
the several counts thereof, 'vhereripon the plaintiff declined to 
file a further Bill of [Particulars and moved the Court to re-
quire the defendant to specify his Grounds of Defense which 
motion was allo·wed and the defendant was allowed ten days 
. in which to file the same, and thereupon this case is set for 
trial on Tuesday, December 20, 1932. Whereupon the plain-
tiff moved the Court to sununons a special jury to try this case 
which the Court granted but upon condition that the plaintiff 
pay the cost thereof.'' 
And pursuant to the order the defendant noted his plea of 
the general issue to which the plaintiff replied generally. 
page 7 ~ And on Noven1ber 1st, 1932, the defendant filed his 
Grounds of Defense as follows: 
''Tho defendant specifies the follo\ving g-rounds of defense: 
1. That he did not cpm1nit the assault charged either with 
or without the intent charged. 
2. That he did not commit the assault charged. 
3. That he did not commit the assault charged with the 
intent charged. 
4. That he will rely llpon any failure of the plaintiff to 
prove each and every allegation of the motion. 
5. That at the time of the alleged assault he was incapable, 
·tnentally and physically, of making the assault charged with 
the intent charged. 
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6. That even if the assault had been committed he has been 
punished therefor in the manner required by iaw. '' 
(Signed) C. ~L W .AITE, 
(Signed) JNO. S. BARBOUR, 
.Attorneys for Defendant .. 
page 8 ~ On December 17th, 1932~ the following Order was 
entered: 
''On motion of the plaintiff, the Court doth order and al-
low a Special Jury for the trial of the above styled action, 
which is set for trial on Tuesday, December the 20th, 1932, 
and the court doth !Select and designate the following named 
persons, and doth order that the said following named per-
sons be summoned to appear in said court on said 20th day 
December, 1932, from which said following named persons 
such Special Jury· shall be selected in accordance with the 
provisions of Section 6005 of the Code of Virginia, and the 
Court doth direct that the costs of said Special Jury be taxed 
ap:ainst and paid by said plaintiff as a part of the costs in the 
said action: Clarence Compton, Marvin C. Payne, Stanley L. 
Button, W. ,s. Eastham, W. C. Fitzhugh, J. C. Marsh, ·L. L .. 
Holladay, Russell H. Brown, William H. Love, A. R. Partlow, . 
I. J. Allen, J. W. Broyles, C. H. Settle, Henry G. Boldridge, 
L. A. Rhoades, R. S. Somerville, Bruce W. Stringfellow, J .. 
Frank ~Iyers, J. R. Colvin, I. V. Yowell, John M. Sims, Ber-
nard Inskeep, J. A. Bragg, Enoch Lewis, Robert Hall, J. P. 
Wiseman, Harvey Carpenter, John l\L A.pperson, L. 1\L Far-
mer, J. A. ] 1razier, and J. lVI. McClary." 
page. 9 ~ On December 20, 1932, the following Order was 
entered: 
''This day came the parties, both plaintiff and defendant, 
by counsel, and there came a Jury of twenty persons duly 
qualified as jurors, eight of whom were stricken off alter-
nately by counsel for plaintiff and defendant, leaving the fol-
lowing twelve, viz: Clarence ·Compton, J. A. Bragg, W. C. 
Fitzhugh, L. L. Holladay, Russell H. Brown, Wm. H. Love, A. 
· R. Partlow, I. J. Allen, J. Frank Myers, J. R. Colvin, J. W .. 
Broyles and W. 8. Eastham, 'vho were sworn to well and truly 
try the issues joined and a true verdict render in accordance 
with the law and the evidence. W. S. Eastham was then ex-
cused by the Court on account of his being sick, and by agree'" 
ment of counsel for both plaintiff and defendant the remain-· 
ing eleven constituted the Jury. After opening statements 
- -- ---------.. 
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had been made to the Jury by .counsel for both plaintiff and 
defendant, witnesses for the plaintiff were them called and 
testified. The court then cautioned the Jurors not to discuss 
the case with any one or allow any to discuss the case in their 
presence. After which the Court was adjourned until tomor-
row morning at 10 o'clock." 
page 10 } On December 21st, 1932, the following Order was 
- entered: 
''This day· can1e ag·ain the parties by their attorneys, and 
there also came the same Jury as of yesterday pursuant to 
adjournment, and after 'vitnesses for both the plaintiff and 
defendant had testified, Court was adjourned until tomorrow 
morning at 10 o'clock.'' 
On December 22nd, 1932, the following Order was entered: 
''This day. came again the parties by their attorneys, and 
the same Jury as of yesterday. And after all witnesses in 
behalf of both the plaintiff and defendant had testified, the 
Court was adjourned until tomo1·ro'v morning at 10 o'clock.'' 
On December 23rd, 1932, the follo,ving Order was entered: 
''This day again came the parties by th-eir attorneys, and 
there came the same Jury as of yesterday pursuant to ad-
journment. And after the Court had instructed the Jury, and 
argument of the case had been made to the Jury by Counsel 
for both the plaintiff and defendant, the Jury retired to their 
room to consider of their verdict, and who after 
page 11 } considerable time returned into ·Court not having 
agreed upon a verdict. Whereupon the Court was 
adjourned until tomorrow morning at 10 o'clock.' t 
page 12} On December 24th, 1932, the following ord-er was 
entered: 
''This day came again the parties by their attorneys, and 
also the jury sworn in this cause pursuant to their adjourn-
lnent, and the jury having received the further instructions 
of the court, retired to their room to further consider of 
their verdict, and after some time returned into court with 
the following- verdict: 
"We the jury on the issue joined find for the plaintiff and 
assess her damages at $5.00. 
4CJ Supreme Court of Appeals of Virginia. 
(Signed) CLARENCE COMPTON,. Foreman. 1·' 
And the court having received the said verdict and directed 
the same to he recorded, the jury were dischargd; 
Thereupon the plaintiff .by her attorneys moved the court 
as follows~ 
To set aside the said verdict as to the amount of the dam-
ages on the following grounds~ 
1. That the court erred in admitting evidence for the de-
fendant over the objections of the plaintiff effecting the 
quantum of the damages recoverable in this action, especially 
in relation to the drunkenness of the defendant, the apology 
alleged to have been tendered the plaintiff, and because the de-
fendant's counsel in. his opening statcn1ent stated over the ob-
jection of the plaintiff that the defendant had been tried~ con-
victed and paid his fine for the assault upon the plaintiff upon 
which this atcion is based ; , 
2. That the court erred in its instructions to the 
pag-e 13 ~ jury as to the lJroper measure of the damages re-
coverable in this action by the plaintiff; 
3. That the amount of the verdict returned by the jury is 
grossly inadequate, insufficient, is plainly wrong, and con-
trary to the law and the evidence. 
And the plaintiff further moved the cou1·t that she be 
awarded a new trial he1·ein, and on such new trial the sole 
issue to be submitted to the jury to be as to what damages 
should be assessed in favor of the plaintiff in this action; 
And the plaintiff further moved the court without waiving 
any of the foregoing motions that in event such a new trial 
as above indicated· be not granted, that the verdict of the 
jury be set aside and a new trial awarded her on the follow-
ing grounds: 
That the court erred in admitting evidence in behalf of the 
defendant over the objection of the plaintiff; 
That the court erred in its instructions to the jury; 
That the verdict is plainly \vrong and against the law and · 
the evidence. 
And the court· not being advised of its judgment on said 
motions, it is ordered that the same be docketed and this 
cause be continued. 
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page 14 ~ On June 20th, 1933, the following order was en-
tered: 
"This cause was heard this day on the motion of the plain-
tiff heretofore submitted to the Court to set asid-e the verdict 
rendered in this case and grant her a new trial upon the 
grounds as heretofore stated, and was argued by counsel, on 
consideration whereof the Court doth ov-errule the said mo-
tion, to which action of the C'ourt the plaintiff excepted. 
·Therefore it is considered that the plaintiff r-ecover against 
the defendant her damages assessed ~by the verdict of the jury 
as afor-esaid, but that she shall not recover any costs; and it 
further appearing to the Court that the plaintiff has failed to 
pay the costs of the special jury ordered in this case, as re-
quired by the Order entered herein on October 24th, it is fur-
ther Ordered by the Court that she forthwith pay the said 
costs to the Clerk of this Court. 
~femorandum: Be it remembered, that during the progress 
of this trial the defendant and the plaintiff both excepted to 
various rulings of the Court. and that leave is reserved to 
each of them to tender proper bills of exception within the 
tin1e provided by law. 
page 15 ~ TRANSCRIPT OF EVIDENCE. 
Ruth G. Crowson 
vs. 
James A. Swan, Jr. 
T-endered to and received by me tl1is, Thursday the 17th day 
of August, 1933. . 
(Signed) ALEXANDER. T. BROWNING, Judge. 
page 17 ~ Tendered and received by me this Thursday the 
17th day of August, 1933. 
ALEXANDER T. BROWNING, Judge. 
The following evidence on behalf of the plaintiff and de-
fendant respectively, as hereinafter denoted, is all the evi-
dence that was introduced on the trial of this cause: 
Ruth G. Crowson 
vs. 
James A. Swan, Jr. 
- -~ 
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EVIDENOE. 
Transcript of evidence taken before Honorable A. D. 
Browning·, Judge of the Circuit Court of Culpeper County, 
Virginia, and jury, December 20, 21~ 22, and 23, 1932. 
Present: Judge R. E. Scott and Burnett Miller, Esq., At-
torneys for the plaintiff; 
John S. Barbour, Esq., and C. 1\L Waite, Esq., Attorneys 
for the defendant. 
MRS. PEARL MAY, 
a witness, being first duly sworn, says : 
DIRECT E·XAl\tiiNATION. 
By Mr. Miller : 
Q. 1\irs. 1\Iay, turn around so these gentlemen over here can 
see you, will you please¥ You are Mrs. Guy May, are you 
not¥ · 
A. I am. 
Q. How old are you, ~Irs. Mayf 
A. Thirty -seven. 
Q. Where do you live f 
page 18 ~ A. Inlet, Virginia. 
Q. How long have you lived there f 
.A. Two years past August. 
Q. Are you married or single Y 
A. l\1:arried. 
Q. Husband iiving f 
A. Yes. 
Q. How many children have youf 
A. Two. 
Q. "Who is your husband f 
A. Guy May. 
Q. What business is he engaged in¥ 
A. Southern Railroad. 
Q. Employed by the Southern Railway Company? 
A. Yes. 
Q. How are you related to the plaintiff, 1\{~s. Crowson 'l 
A. I am her sister. 
Q. Where does she live f 
A. Chester, South Carolina. 
Q. Chester, South Carolina? 
A. Yes. 
Q. How often does she visit you here in Virginia f. 
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, A. Well, she has visited me some several times.; I do not 
know just how many times. 
Q. Was she visiting you on the 13th of August 
page 19 ~ last Y 
A. She was. 
Q. How long had she been at your house as a visitor Y 
A. Since Thursday n1orning at eight o'clock. 
Q. What day of the week was the 13thY 
A. On Saturday. 
Q. What were you and Afrs. Crowson doing during the 
morning of that day, the 13th, Saturday? 
A. We were just doing our housework; I do not remem-
ber anything particular, except our home duties. 
Q. 1\{rs. Crowson any children Y 
A. Yes. 
Q. How many? 
A. Four. 
Q. Ho'v many of them, if any, did she have with her while 
visiting your house? 
A. Three. 
Q. You know where they were that dayY 
A. ·Yes. 
Q. Where were they Y 
A. Two of her children were playing in the yard on the 
afternoon that this occurred, and the other child was not at 
home. 
Q. Will you describe the building there, if th-ere was any 
building there in the rear of your dwelling i 
A. Well, we have a pumphouse and a shower house, ad-
joining, separated by a partition, and a laundry 
page 20 ~ house. The shower house is between the· laundry 
room and the pump room. 
Q. What appliances if any are in this bath room to enable 
anyone taking what is ltnown as a shower bath t 
A. Just a shower; that is all there. 
Q . .State the condition of the. wall on each side of this bath 
room. 
A. The 'vall at the floor was an opening I suppose about 
two feet, eighteen inches probably, and· in the wall just about 
five or six feet overhead the plastering 'vas off, and left an 
opening·; there was some boards off. 
Q. On the 13th of August what machinery, describe it 
there, of any kind, was in what is known as the pump room f 
A. Nothing that I know of except the engine and the bell to 
the pump. 
Q. Are the engine and the bell located any where near the 
opening in the wall? 
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A. Just at the hole, about a foot probably from the hole~ 
Q. Ho'v many doors to that pump house! 
A. One leading iut_o the pump house and one into the shower 
room. 
Q. The one leading into the pump house on the north or 
south.sidef 
A. It. is· on the south side; it is north of my kitchen. 
· · A. I am talking about the door that enters the 
page 21 ~ pump house roon1. Is that door on the north or 
south sidel 
A. It is on the south side of the pump house. 
Q. About the door leading from the pump house into the 
bath room, where is that j 
A. Just after you enter the pump. house to your left. 
Q. Then ho'v many rooms to the hath room you speak of, 
how many doors I mean? 
A. There is one door leading in from the pump house and 
one at the back. 
Q. One at the rear? 
A. Yes, at the rear. 
Q·. The one at the rear at the north f 
A. ·Yes. 
Q. How many doors then to the east roomY 
A. To the laundry house Y 
Q. Yes, the west room 1 
A. One door to the rear of the shower house leads on the 
little porch. There is a door opening from the laundry room 
on to this porch. 
Q. The laundry room is the one you call the west room~ 
A. Yes. 
Q. Are there any windows to the bath room 1· 
page 22 ~ A. Yes. There is one window facing the south. 
Q. What was the condition of that window with 
reference to blinds or curtains over it on the 13th of August~ 
A. It had a curtain. · 
Q. That curtain there now¥ 
A. ·Yes. 
Q·~ As it 'vas then t 
A. Yes. 
Q. On the 13th of August last, what time in the evening, if 
at all, were you and your sister, Mrs. Crowson, in this bath 
room? 
A. Well, about from la quarter of six until six o'clock, 
sometime between five forty-five and six o'clock we went to 
the shower room. 
Q. In the afternoon f 
A. Yes. 
..... . .-:1 
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Q. Anyone in there with you two? 
A. No. 
Q. Doors closed were they~ 
A. Yes. 
Q. "\Vhat then do you kno'v about the operation of the de-
fendant, lVIr. S\van 1 Did you see or hear anything from him 
after you were in the bath room \vith the door closed? 
A. I did not see him, but I heard. 
Q. Tell the jury what you heard and what took 
pag·e 23 ~ place. Tell it in your own language. 
A. A car came in, a.bout five minutes, drove in 
and went down to l\ir. Spicer's dairy barn and turned around 
and came back. 
Q. Where is ::Mr. Spicer's dairy barn located with refer-
ence to the pu1np house? 
· A. At the back of the pump house about fifty feet I ima-
gine; came. back and stopped across from the pu1np house on 
the other side. Som-e one in the car asked the children in the 
yard if lVIr. l\•[ay \Vas there. They walked in to the pump 
house, into the shower house and asked me if Mr. lVIay was at 
home. 
Q. "\Vho 'vas that¥ 
A. Sarah Bennett and Robert Lyle Crowson. I said no he 
is not. Ask who it is and if there is any message. They 
asked the man and he said, ''What difference does that make~ 
Is lVIrs. lVIay at .home~" They said yes, Mrs. May is at horr1e. 
He says, "l\irs. l\iay is the one I want to see any how", and 
he got out of the car and came to the pump house door. This 
door \Vas closed leading into the pump house, but now locked. 
He started in-(broken off). 
l\ir. Barbour: You heard all of that? 
A. Yes. He started in, and the child said, "You cannot go 
in there, Mrs. ]\;fay is taking a bath". He said "That don't 
matter", and he pushed the door open and came in in the 
pump house. After he came in the pump house he 
page 24 ~ stooped down and looked under the opening. 
Q. To the bath room? 
. A. To the bath room. He stepped up on the engine and 
looked throug·h the lattice. I got over as near the door as I 
could to keep from being exposed, and he came to the door 
and shook it, and says, "I want to come in here"· I said 
you cannot come in here, I will be out in a fe\V minutes. He 
shook it again. ·I said you cannot come in. He said, "Yes, 
but I want to come in". I said you cannot, I will be out in a 
few minutes, and he shook the door and fell against it and 
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the door came open. ~Irs. Crowson was holdi:p.g the door, 
and she had her arm on the door facing, and her right hand 
on the door to hold the door, and he pushed it open, and 
caught her by the ann, and I ran out the back door and to the 
front, and he came to the front door of the pump house. 
When he did I recognized him as being .J. ·A . .Swan. 
Q. vVhat did you say to him then? 
A. I asked him 'vhat he was doing there, and I told him I 
would go in the house and get a gun and blo'v his brains out 
if he did not leave there, and I started in my kitchen, was 
afraid to leave my sister in the pump house, and I ran out 
of the side door, and he went and g·ot in the car. 
Q. vVhat if anything did you say to him when he was in 
the pump house and you in the bath room, about where Mr. 
M:ay was¥ 
A. I told him he 'vas iu the garden. I was so frightened-
he was in the garden, to go down there and see. 
Q. Was Mr. ~lay in the garden¥ 
page 25 ~ A. No, he was not. 
Q. What was your idea Y 
A. I was so frightened-no one around, and I wanted to get 
help, and I thought probably he would go down there or be 
frightened away. 
Q. What remark, if any, did he make to you when you 
went out with your robe on Y 
A. I do not remember what he said to me. 
Q. Describe his looks? 
A. He was just standing by the door. You want me to de-
scribe how he was dressed Y 
Q. Yes. 
A. He had on blue trousers, white shirt and white Panama 
Hat. 
Q. How many step~ to this door Y 
A. There is only one step, but it is very high. It is about 
eighteen inches or two feet probably higher, from the ground. 
Q. How did he manage to get up· and look over from the 
pump room into the bath roomY 
A. Stepped up· on the engine. 
Q. How high is the engine from the floor? 
A. It is about three feet I suppose; I really do not know. 
Q. In what condition did you find your sister, Mrs. Crow-
son, when you returned, if you did return Y 
A. I found her unconscious. 
Q. Unconscious on the floor Y 
page 26 ~ A. Yes, reclining against a chair. She had just 
fallen against a chair. 
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Q. What appeared to be her condition? 
A. I suppose she had fainted. 
Q. I mean with reference to nervousness! 
A. She was very nervous, very nervous. 
Q. What acquaintance had you with J . .A. Swan before that 
time? 
A. I had never spoken to him in my life. 
Q. Had you ever seen him i 
A. I had seen him on the street possibly, but. I had never 
spoken to him. 
Q. Had he ever been to your house! 
A. No, indeed. I had never seen him at my home. 
Q. Had you ever conversed with him or talked with him.7 
A. No, indeed, I had never spoken to him in my life. 
Q. Tell the jury where that car was located, that brought 
l\:Ir. Swan to your house, at the time you say he was in the 
pump house and you in the hath room! 
A. Well, it was across the road, by the fence, under the tree. 
Q. Ho,v far from the pump house 7 
A. Well, I would say fifteen feet. I do not lmow. 
Q. Could any one have remained at any place on either side 
in that car and have observed what was going on in the pump 
house~ 
A. No. 
Q. \Vhy not? 
pag-e 27} A. Because they were almost opposite the pump 
house, and they could not see in the door. 
Q. Do you know who this man was in the pump house, in 
the car I meant to say' 
A. I did not know him, but I was told he was a Mr. McGee. 
Q. Did he offer any help" or assistance to you . or your 
sister? 
A. None whatever. 
Q. Now, the break or hole in the plastering between the 
bath room and the pump house, was as a matter of fact near 
· the top, near the ceiling, and to the north of the two rooms f 
A. Yes. 
Q. Anyone else on the premises at the time .Swan visited 
this pump house, save yourself, Mrs. Crowson and the chil-
dren? 
A. No one except my own little girl, who was in the house 
ill. 
Q. Which is the older you or 1\Irs. Crowson? 
A. I am. 
---, 
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CROSS EXAMINATION. 
By Mr. Barbour: 
Q. Mrs. ~fay, I believe you have also instituted a suit 
against Mr. Swan, pending in this Court now, have you nott 
A. ~ es, I have. 
Q. You are suing him for $15,000.00 damages~ 
A. Yes. 
. Q. I understood you to say that prior to this oc-
page 28 ~ currence you had never spoken to }Ir. Swan~ 
· A. Yes, that is what I said. 
Q. Had yon ever seen him! 
A .. Yes, I have seen him. 
Q .. Where had you seen him? 
A. On the streets, in his store, I suppose. 
Q. Did you have a speaking acquaintance with himf 
A. I did not. 
Q. :Wir. Swan's daughter I believe is your sister-in-law l 
A. She married my husband's brother .. 
Q. Now, as I understood you to say the first knowledge that 
you had of any approach on the part of anyone was after the 
car drove by your house and went up to Spicer's barn Y 
A. Yes. 
Q. Do you know after it went there was done up there? 
A. No, I do not. 
Q. Yon did not see anything there! 
A. No. 
Q. Did you know who was in that carf 
A. No. 
Q·. Did you know ho\v many people were in it f 
A. No. . 
Q. How long did the car stay up there before it came back? 
A. I do not kno,v. 
Q. You do not know~ 
page 29 }- A. No. 
Q. Can't yon give some idea f 
A. Very few minutes, not long. 
Q. The next thing that :you heard as I understand it, was 
after the car stopped you heard some one inquire if Guy May 
was there' 
A. If Mr. May was there. 
Q. Did not say Guy May? 
A. No. 
Q. And following that the little Bennett child inquired of 
you where ].fr. 1\fay was? 
A. Both children called in. 
Q. And what did they call f 
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A. They said, ''Pearl, is Mr. ]\fay there"~ The Bennett 
girl said, "lvirs. 1v1ay, is :Mr. May there" f 
Q. Who is Pearl t 
A. 1 am Pearl. 
. Q. And what did you reply to thatl 
A. I said no, lVIr. May is not here-ask if there was any 
message, and who it is. 
Q. You did not tell the girls, the children, that J\.Ir. May 
was in the orchard 1 
.A.. No, indeed, I did not. 
Q. When was it that the orchard talk came up 1 
page 30 }- A. I did not say anything about the orchard. 
Q. In the garden~ 
A. Yes ; when he tried to get in the room, 'vas shaking the 
door, and I was frightened, and I thought probably I could 
get him away by telling him. 
Q. You didn't tell the children to tell him he was in the 
garden? 
A. No. 
Q. Now, after you told the children to ask if there was 
any message, what transpired after that? 
A. He said, "\Vhat difference does that make? Is Mrs. 
~Iay at home''! 
Q. Then what took place 
A. I said yes, Mrs. May is here, and he says, ''Mrs. May is 
the one· I want to see anyhow". He got out of the car and 
can1e to the pump house door. 
Q. You and your sister were in there at that time? 
A. Yes. 
Q. Both of you disrobed 1 
A. Yes. 
Q. Is that the way you and your sister usually take baths~ 
A. I do not usually have my sister with me. 
Q. When she is visiting you, is it customary for you both 
to disrobe together' 
A. It is the first time she ever visited me after 
page 31 }- I had a shower ; we do not bathe together in the 
bath room. 
Q. Where had you disrobed, in the bath room? 
A. Yes. 
Q. Was that door locked in any way~ 
A. The door leading into the pump house? 
Q. The door between the pump house and the bath room ·1 
A. It was. Yes; it was locked. 
Qt. How 'vas it locked Y 
A. By a thumb bolt on the top 
Q. Why was it that the door came open 1 
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A. He pushed the door open. 
Q. How did he push it open~ 
A. He fell ag·ainst it I suppose; he broke it open. 
Q. What did he break? 
A. He broke the piece that holds the lock; broke it in half. 
Q. Broke the piece that hol_ds the lock Y 
A. Yes. 
Q. What sort of a piece was that? 
A. Just a cast iron piece I suppose. 
Q. You say he fell against it? 
A. Yes. 
·Q. What do you mean by thumb bold? 
A. Just a bolt on top of the lock. 
Q. Prevents it from turning the knob! 
A. Yes. 
page 32 ~ Q. Now, how long did he rattle at that door be-
fore he fell against it and broke it open Y 
A. About three or four times. I told him that he could not 
come In. 
·Q. What did he say about wanting to come in? 
A. ''I want to come in there.'' 
Q. Did he ask for Guy Y 
.A .. No, indeed, not after he asked for him when he first 
drove up. · 
Q. You say when the door came open you were both in 
there? 
A. We were. 
Q. Were you both nude at that time Y 
A. Yes. 
. Q. Then what happened? . 
A. ·He caught Mrs. Crowson by the arm. 
Q. You say she was behind the door f 
A. She "ras holding the door. 
Q. Didn't you say she was behind the doo;r 7 
: . 
I I 
A. No, I said she was holding the door with her left hand 
on the door facing, and her right hand on the door. 
Q. Didn't you say when the door flew open she was behind 
the door? 
A. I did not. 
· Q. My recollection was that you did. I may be 
page 33 r mistaken. And where were you f 
A. I was right by her side. 
Q. Both of you together Y 
A. Yes. 
Q. Then what did you do? 
A. I reached for my robe banging behind the door where 
we were stand,ing alongside of the door; I reached for my 
.I 
I 
I 
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.robe and ran out-went out of a back door of the shower 
house. 
· Q. Now, I believe you said that you undressed in the· 
shower bath? 
A. I did, yes. 
Q. Now, if you did that what was the necessity of having 
a robe in there? 
A .. Well, I want€d it in there. 
Q. Following that you put the robe around youY 
A. Yes, I put the robe on. 
Q. Was 1\ir. Swan still in the room7 
A. In which room T 
Q. In the bath roomY 
A. No; he \Vas not in the bath room. 
Q. He never came in the bath room' 
A. He did not com€ in the bath room. He caught her by 
the arm as she was holding the door. When he broke the 
door open he caught her ar1n. 
Q. If the door \vould come open she would go 
page 34 ~back with the. door¥ 
· A. No, she was trying to hold the door. 
Q. How far did that door open? 
A. vVell, I do not know how far. 
Q. You were there t 
1\.. Yes. 
'Q. You do not know how far t 
.l\. No, I do not know how far; didn't open wid~. 
The Court: You say he did not come in the shower room 
at all T 
A. H€ did not come in the shower room. He caught her 
by the arm and I ran out of the shower room. 
Mr. Barbour: 
Q. You ran out of the back door of the bath room t 
A. Came.around. 
Q. How did you come aroundt There.was a way by which 
vou could go through the house and on through, or another 
way you could go clear outside the house and come around 7 
A. I came through the laundry room. 
Q. How many doors in that laundry room? 
A. Two, one on the north and ?ne on the south side of the 
room. 
Q. I just want to see if you can recognize this drawing 
of the roomf 
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A. I do not kno\v whether I know so much about a blue-
print or not. · 
Q. This represents the pump house! 
page · 35 ~ A. Yes. 
The Court: I wonder if counsel could agree if that is what 
it purports to be? 
Judge Scott: I have no doubt it is correct. I have not any 
idea the gentleman would bring a false drawing in here. 
Mr. Barbour: 
Q. Now, does that represent the location of the door, the 
outside door to your pump room¥ (Indicating.) 
A. Well, yes, I think so, as nearly as I can tell about it. 
Q. And then immediately to your left is the door going 
into what you call your bath room' 
A. What I call my shower room. 
Q. A. portion of the flooring in there is a platform~ 
A. Yes, but that was not there \vhen this occurred. 
Q. This was made some time ago! 
A. Yes. 
Q. And a part of that floor was concrete at that time 7 
A. Yes. 
Q. And this platform sl1own was put on subsequently! 
A. Yes. 
Q. Was the head of that sho,ver just about the center of . 
the roomf 
page 36 ~ A. No. it wa·s a little more to the north than the 
center of the room. 
Q. Now, to the rear of that room, speaking of this side as 
the front, there \Vas a door. Is this what you call your laun-
dry? (Indicating.) 
A. No, this is what I call by laundry. (Indicating.) 
Q. What do you call this¥ (Indicating.) 
A. Just the back door I suppose. 
The Court: Wl1at is that marked f 
Mr. Barbour: It. is marked shed room. 
Q This· one with an A on it is what you refer to as whatf 
A. The back porch. 
Q. It did have doors and windows in it, didn't itT 
A. It had a door, yes, and some open space at that time. 
T4e building was undergoing repairs. · 
· Q: To get around here to the front· yon could go through 
there and through your laundry roomY (Indicating.) 
A. Yes. 
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Q. Thi~ is the laundry room, shed-roomf · 
A. Yes. 
Q. Come through the door on the-What is thisl 
page 37 ~ A. North. 
Q. And could eome out on the door to the south? 
A. ·Yes. 
Q. And you would be then in the rear of anybody who would 
be standing at this door, wouldn't you~ 
· -A. No, I would not be in the rear. 
Q. If they ·were standing in the door looking in they would 
be in your rear, wouldn't they t · 
A. I do not know. · 
Q. Another way that you could do would have been to have 
gone out of the door here in 'vhat you call the porch! 
A. Yes. 
Q. And ran all around the house? 
A. Yes. 
Q. And came here' 
A. Yes. 
Q. You did not go outside there! 
A. No, I did not. 
Q. When you got back there and through that door. then 
you g·ot-how far up here did you go~ 
A. I came-there 'vas a walk-,vay leading int~ the kitchen. 
I came up on this walk-way. 
Q. You did not get to this door at all¥ 
page 38} A. No. 
Q. And you saw l.ir. Swan T 
A. Jie came to the door when I came out. He came to the 
pump house door. · 
Q. Standing in the door f 
A. He came to the door after I came out. 
Q. What did you say to him or what did he say to you? 
A. I said, "\Vhy, what in the 'vorld do you mean"? I says. 
"I wiU get a gun and blow your brains out", and I ran up 
the kitchen steps and out on the side. 
Q. Then what ooourred ¥ Didn't you say to him, "Him 
Swan, what are you doing here as· drunk as a fool'' Y 
A. No, ind-eed. 
Q. Didn't he respond to you, "I 'vant to see Guy" Y 
·A. No. 
Q. And didn't you say, ''I will go in the house and get Guy 
for you''? 
A. I did not. 
Q. Meaning that you would get a gun 1 
A. No, I said, ''I "rill get a gun and blo'v your brains out''. 
Q. What did he say to that? 
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A. He did not.say anything. 
Q. What did he do Y 
A. He stood, and I ran in the house, up the 
page 39 ~ kitchen steps out the side door-and he stepped 
out of the door and left. 
Q. Went to his car¥ 
A. Yes. 
·J\IIr. Barbour: We 'vould like to have this plat if Your 
Honor please, marked for identification. 
The Court: ~I ark it P. G. M. No. 1. 
Q. And afterwards swore out a warrant against Mr. Swan, 
did VOU notf 
A~ No, I did not. 
Q. A warrant was sworn out against him Y 
A. Yes. 
Judge Scott: We object to any reference to any criminal 
proceedings or any ·warrant, as being irrelevant and immate-
rial. If there is any doubt about it I would like to be heard on 
it at the proper time. 
The jury is taken out of the court room. 
page 40 ~ Mr. Court: Mr. Barbour, do you expect to prove 
that a warrant 'vas sworn out, and the result of 
the trial 1 Is tliat what you are thinking' 
Mr. Barbour: That. is not my. purpose now. I want to get· 
out certain statements she made at the trial of this warrant. 
The Court: Of course, if she has made a different state-
ment of any kind while testifying. 
Mr. Barbour: That is my purpose if :Your Honor please. 
We can show if the witness has made a different statement. 
Judge Scott: I do not object to his attempting to show she 
made a different statement at one time or another. I do ob-
ject t othe proposition that the warrant trial has anything to 
do with this case. It has been so decided in a recent Virginia 
decision. 
The Court: That has been decided in two cases. 
Mr. Barbour : I am not conscious of either of 
page 41 ~ those decisions. 
The Court : You did not want to examine this-
witness on that line? 
Mr. Barbour: No, sir. 
The jury is returned to the court room. 
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The Court: Later on if it is y~ur purpose to ask any wit-
nesses that question, indicate to the ·Oourt so we can send the 
jury out. . 
J.\IIr. Barbour: I assume that question will possibly arise 
·when we are putting on our ease. 
Judge Scott: I just want to take up the proposition at the 
proper time. In view of J.\IIr. Barbour's statement I withdraw 
the objection. 
Mr. Barbour: 
Q. I believe you have testified in this ~ase that this man, 
who·ever ·was at that door, you did not know at that time who 
it 'vas~ 
· A. No, I did not. 
. Q. Stooped down and undertook to look under-
page 42 }- neath some studding or something, is that right~ 
A. Yes. 
Q. How long was he doing that t 
A. I really do not kno'v how long he was .. 
. Q. What 'vere you doing all that time 7 
A. I was trying to get out of view. 
Q. Was the plastering offY· 
A. At wlmt part f 
Q. At the point you say he was stooping down and trying to 
look through' 
A. Yes. 
Q. Did he look under the door? 
A. No, he did not look under the door .. 
Q. You did testify on the criminal warrant issued in this 
~Case, did you not Y 
A. Yes. 
Q. Before whom~ You remember who the justices were 
who heard itt 
A. Justices J on~s, Schlater and Sisk. 
Q. Didn't you at that time testify that he looked under-
neath the door? 
.A.. I did not. 
Q. Did he get down on his hands and kneesf 
A. I do not lmow how. 
Q. How do you know _he did anythingf 
page 43} A. I saw him; saw the form of a person. I did 
not see his face. 
Q. What portion of him 1did you see Y 
A. I was frightened; I do not know what portion. 
Q. You were standing up? 
A. Yes. 
Q. What part of the .room were you in 7 
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. A. I was in the part near the door. 
Q. Ho'v much of his person did you see stooping down! 
A. I saw just his farm. 
Q. What portion of his form! 
A. His· torso¥ 
Q. His ·body t 
A. Yes·. 
Q. You want the jury to understand that you could see his 
body through this place where the studding or lathe had been 
removed! 
A. Yes, I could see his form. 
Q. Standing up Y 
A. Yes. 
Q. How far from the place "\Vas her 
A. lie was near it. 
Q. Did you see his shoulders f 
A. Well, yes, I saw his body. 
Q. Did you see his head f 
page 44 } A. I cannot say that I saw his head. 
Q. You were against that v-ery wall yourself,. 
were not you¥ 
A. No .. 
Q. Where were you f 
: .A. I 'vas standing· over near the door. . 
Q. Let's see if you can point out here. I am showing you 
again Exhibit P. G. M. 1. Here is the concrete; that is the 
shower bath room. This was the room from 'vhich you say he 
entered ; this is the door here that he entered. Now, he could 
not have been between the pump and the wall could heY · 
A. Well, yes, he could have been. 
Q. Whereabouts was it you saw him¥ 
A. I saw him through this opening. 
Q. liere¥ 
A. Yes. 
Q. The pump was there, wasn't it? (Indicating.) 
A. No, here is the pump. (Indicating.) 
Q. The pump extends from there down to here, doesn't it? 
A. This is the pump and this is the engine and this fs the · 
belt. 
Q. Then there is a shelf there 1 
A. Shelf was not there at that time. 
Q. This is the door, this one studding marked here, 13 
inches. There were one, two, three, four, five, six, this open-
ing there where the studding was, is that rig·ht! 
page 45 ~ A. I do not know, I have not counted them. 
Q. Where were you standing in this room when 
you sa'v this torso 1 
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A. I was sta.nding over near the door. 
Q. Near which door 7 
A. Near the door into the shower room. 
Q. Standing on the part where the platform was after-
wards built? 
... ~. Yes. 
Q. Standing over there ¥ 
A. Yes. 
Q. Where were you 'vith reference to this window there! 
There is a window on that side? 
A. Yes. I was somewhere near the door, about ·opposite the 
windo'v I suppose. 
Q. I thought you said you were trying to conc-eal your-
self?. 
A. I was. 
Q. Where was the place where yon were trying to conceal 
yourself? 
A. The door. 
Q. At the door1 
A. There was no opening under the door. 
Q. You were then back of the door 1 
A .. I was near the door. 
Q. And the door was shutt 
page 46 } A. Yes, shut and locked. 
Q. And you sa'v the torso of a man here? 
A. I did not say here ; r said somewhere along there. 1 do 
not know exactly where he stood. 
Q. You do not lmow if it 'vas at the opening closest to the 
door or not¥ · 
A. No, I do not. 
Q. N o,v, you said something about his standing up and 
peepingi 
A. Yes. 
Q. When was that~ I understood you to say he stood up 
on the engine. 
A. He did. 
Q. 1-Io'v did you know that~ 
A. l-Ie had to stand on the engine to see into this opening in 
the walL 
Q. I am not asking what he had to do; but what he did. 
Ho'v do you know he was standing there·? 
A. He was standing looking into the opening. 
Q. Where "rere you 'vhen that was going on? 
A. I was rig·ht in the sho,ver. 
Q. And stood still all that time 1 
A .. Yes, I did not have any place else to go. 
Q. Which did he do first, kneel down or climb up! 
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A. He looked under first. 
Q. Then he climbed on toP. of it f 
page 47 ~ A. He looked through the opening. 
Q. Did he say anything to you during that pe-
riod? 
A. No, he did not. 
Q. He made no conversation at all f 
A. No, he did not. 
Q. I understood you to say that you were trying to con-
.ceal yourself from observation f 
A. I was. 
Q. Now, you would not go out and stand out in the middle 
of that floor to conceal yourself from observation, would you Y 
A. I do not know what I would do, being ·frightened like I 
was. 
Q. You do not know where you stood¥ 
A. I know I stood back near the door. 
Q. Where did you stand with reference to that window and 
that door~ 
A. I cannot tell you. I stood somewhere so as to get out of 
view, so this door would protect me from being seen. 
Q. The door was shut T 
A. Yes, shut and locked. 
Q. That would not afford you any protection Y 
A. ·Yes, it would. I could stand back to keep him from look-. 
ing under this hole. · 
Q. This hole was open all the way throug·h t 
A. Not the door ; the door was not open. 
page 48 ~ Q. It wus open right up to the door¥ 
A. Yes, that is where I stood, near the doo.L. 
Q. If you were standing there 'vhen the door opened you 
would be behind the door? 
A. It did not open wide enough for me to get behind; when 
he broke the door, I got my robe, which was hanging on a 
hook at the back of the door; when he caught Mrs. Crowson 
by the arm and was trying to pull her through the door, il put 
the robe on me and ran out. 
Q. :Mrs. Crowson was not behind the door i if she was she· 
would have been swept back when the door opened. 
A. The door did not open all the way back. 
Q. I thought you said it opened a little crack. 
A. I said it opened about mid-way. It opened far enough 
for him to catch her by the arm. 
Q. What 'vas her arm doing up there Y 
A. H~r arm was on the door facing. 
Q. She did not have her arm o~ the door Y 
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A. She had her right hand on the door and her left hand on 
the door facing. -
The Court: You said the door did not open all the way 
back Y You mean on that occasion Y 
A. It wip_ open back but it did not open back on this occa-
sion. 
page 49 ~ The Court: \Vas the shower running? 
A. Yes, it was. 
~Ir. Barbour: 
Q. At that time, ~Irs. May, there was present and cognizant 
of everything that was going on, you and your sister and two 
~hildrenY · 
A. ·Yes, at that time. 
Q. And Air. Swan ·and the other man in the car, who you 
afterwards learned 'vas Mr. McGee¥ 
A. I do not know whether they were cognizant of 'vhat was 
going on. 
Q. They ~ould have seen what was going on Y 
A. No. · 
Q. Why? 
A. Because the car was not located where Mr. :1\IcGee could 
see. 
Q. They could hear everything that was being said Y 
A. No, I could not say they could hear. 
Q. How far was the car parked from the door Y Would you 
say fifteen feet Y 
A. It was parked across the road. The driveway circles 
into this place. They came in and turned around-(broken 
off). 
Mr. Barbour: She has not answered my question. 
The Court. I think the witness was proceeding to 
page .50~ explain where the ear was parked in a rather in-
direct way of explaining it. 
Mr. Barbour: She can explain it any way she choses~ 
.Q. Did you not state to the jury a few moments ago that the 
car was parked about :fifteen feet from the door? 
A. It was parked across the road under the tree. 
Q. You have not answered my question. 
A. I do not know the number of feet. 
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- Q. I asked you if you did not state to the jury th~t it was 
about fifteen feet~ 
A. No, I did not. I do not know what number of feet. I 
do not know the number of feet it was. 
Q. Did you not testify at the former trial of this case that--
at the trial of the criminal warrant, did you not testify that 
you saw Jim Swan get out of the car at the barn! 
A. No, indeed. 
Q. You did not~ 
A. I did not. 
Q. And as a matter of fact you did not see him get out t 
A. I did not. 
Q. If you niade that statement at the trial you stated what 
was not accuratet 
A. I did not make the statement .. 
- Q. Are you certain that you had never seen Jim 
page 51 ~ Swan before Y 
A. No, I have seen him before. 
Q. Seen him at your house ·before? 
A. I have never seen him tl~ere, no. 
Q. He has been there, hasn't he? 
A. I have never seen him there. He has never been there 
to my kno,vledge. I have never seen him there. 
Q. You said you had never seen Mr. Swan at your housef 
A. I have never seen him at my house. 
Q. Wasn't he at your house on Decoration Day¥ 
A. When is Decoration Day? The 30th of May-no,. he was 
not there to my knowledge .. 
Q. Didn't he come there to inquire abont Guy? 
A. He was not, not to my knowledge he was not 
Judg·e Scott: If Your Honor pleas·e, there is a matter 
which was omitted in examination in chief. I would like to 
examine her about it. 
The Court: You do not object to Mr. Scott taking up this 
examination? 
Mr. Barbour: No, sir. 
RE-DIRECT EXA~IINA.TION. 
By Judge Scott: 
Q. I think you ·stated that the front door w.as 
page 52 ~ closed and the door up in the shower was locked t 
A. Yes. 
Q. And I think you further stated the lock 'vas broken by 
Mr. Swanf · · · 
A. Yes. --
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Q. I will ask you to examine the lock I now hand you and 
tell the jury \Vhether that is the lock? 
A. Yes, it is the lock. 
· Q. Lift the pieces up and let the jury see them. I under-
stand what you have in your hand are the pieces of the lock 
that was on the door to the shower bath f 
A. It is. 
Q. That is .the lock you took off the door that was broken by 
1\{r. Swan? 
A. Yes. 
Q. ~Irs. ~lay, did you take any photographs of the situation 
there1 
Judge Scott : The lock is offered in evidence. 
A. Yes, we did. 
Q. Who took them 1 
A. A negro photographer, Isaih Washington. 
Q. '\Vere you present? 
A. Yes. 
Q. Do you rooognize \vhat I hand you now as the 
page 53} photographs which were taken? 
A. Yes. 
Q. I will ask you to exan1ine that photograph marked Pho-
tograph No. 1 and tell the jury \Vhat it is 1 
A. This is the door; this is the house, the steps leading· 
up into the kitchen; this is the pump house with tllis door 
leading into the pump house; this is the window in the shower 
room. The door into the shower room is to the left of this 
door going into the pump house, and this is the door out of 
the laundry house. 
Q. I will ask you to examine this Photograph No. 2 and tell 
the jury what it is? 
A. This is on the inside of the sho\ver room. This is the 
door that was locked between the showe1· room and pump 
room. This is the opening underneath where he peeped uu-
der. 
Q. I sho\v you Photograph No.3 and ask you to tell m·e what 
that is? 
A. This is the pump room. 
Q. Showing· the pun1ping machinery' 
A. Yes, here is the engine right there. This, of course, is 
\Vhere the water goes out into the tank, and this is thc.pump. 
Q. I understood }.~Irs. May that you stated \\rhen you came 
out you saw 1\f:r. Swan standing in the door of the pump 
house? 
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A. He came to the pump house door. 
Q. Did you see him come through thereY Where 
·.page 54 ~ did he come throug·h there¥ 
. A. He went through there to the car, to his car. 
Q. Could he walk Y 
A. Yes. 
Q. Without assistance? 
A. Surely. 
Q. Did he step down ·without assistance 1 
A. Yes, indeed. 
RE-CROSS EXAl\fiNATION. 
By Mr. Barbour: 
Q. You stated to the jury that what was broken about this 
lock was· these pieces? 
A. Yes, that 'vas broken. 
Q. Where is the other piece of that? 
A. I do not know 'vhere it is. if it is not all there I do not 
know where. it is. 
Q. Look at that piece there and judge for yourself if it is 
not an old "Qrcak and not any new break at all. I just ask the 
jury to inspect that. When I was asking about it you did not 
say anything about any other portion of the lock being broken. 
A. You did not ask me about any other portion of the lock. 
Q. I asked you how the lock 'vas broken and you told me 
it was broken. 
· A. The lock was broken. The door was locked 
page· 55 ~ and he broke it and came in. I do not know ex-
actly the points it was broken. 
Mr. Barbour: I ask the jury to inspect these two pieces and 
see if that is a much newer break than on that hatch. 
Q. Now, will you tell the jury 'vhen this lock was taken off 
of that door! 
A. It was taken off after August 13th; a few days after-
wards. I do not know the date ; I cannot tell you the dat-e. It 
was taken off after the 13th of August. 
Q. Was it taken off before the loth of September? 
A. It was. 
Q. Was this lock produced at the trial in Sept-ember? 
A. No, it was not. 
Q. Why? . 
A. The justices said we did not need any witnesses or any 
lock. 
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Q. You testified, didn't you, you were a witness 2 
.A. Yes, I was a plaintiff.. · 
Q. You testified 2 1 
.A. Yes.. 
Q. ·You say you were. the plaintiff f 
A. I was one of the plaintiffs. 
Q. Didn't you tell the jury you did not swear out 
page 56 } any warrant f 
A. I did not swear out any warrant. 
Q. But you were a plaintifff 
A. Yes, sir. 
Q. What Justice told you that7 
.A. Mr. Jones and l\{r. Bickers. 
Q. He was not a Justice, was he t . 
A. He was Commonwealth's Attorney-
·Q. Who took that lock offf 
A. My husband, 1\tlr. May. 
Q. Were you present when he took it offf 
A. No, I was not. 
Q. You do not know what he did with it f 
A. Yes, I kno'v the {!Ondition the lock was in when he took 
it off. 
Q. Don't you know the morning after the thing occurred 
this lock was in exactly the same condition it was before the 
14th of Augustt 
A. Before the 13thf 
Q. Yes. . 
A. No, I certainly do not ; I know it was not. 
page 57} MRS. PEARL MAY, 
{recalled). 
RE-CROSS EXAMINATION. 
By Mr. Barbour: . 
Q. 1\Irs. May, I believe you have already testified in this 
case that you testified at the trial before the three justices f 
.A.. I did. · 
Q. On that occasion did you not testify amongst other 
things that when ~Ir. Swan climbed up on the engine as you 
say, or pump, whatever it was in there, the piece of mechan-
ism, that he poked his head through the ooening in the lath~si 
.A.. I did not. 
Q. You deny that 7 
A. I do. 
.\ 
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page 58}-. GUY 1\1:AY, 
a witness, being first duly sworn, says:. 
• 1 
DIRECT E:XA~1:INATION. 
By Mr. ~!iller : 
Q. You are l{r. Guy May are you not~ 
A. Yes, sir. · 
Q ... Husband of 1\tirs. Pearl May, who has just testified t 
A. Yes; sir. 
Q. Where were you on the 13th day of August last? 
A. I worked part of the clay, putting some stock over to 
1\fr. 1\{artin's. I cannot talk any louder to-day; I wish I could. 
Q. You have a cold now, have not you, Mr. May! 
A. Awful cold, yes, sir. 
Q. You are an employee of the .Southern Railway, a1·e you 
not! 
A. Yes, sir. 
Q. Mr. May, who took, if any one, the lock off the door 
leading from the engine room in the outhouse in the rear of 
your d'velling,. to the bath 1·oom t 
A. I did, sir. 
Q. WhenY 
A. Sunday morning, A.ug·ust 14th. I took a bath immedi-
ately afterwards. 
Q. Are the pieces and particles that I am not handing you, 
which have been introduced in evidence, the lock which you 
took off? Look over it now and see. 
A. ·Yes, sir, it is. 
page 59~ Q. How was it broken when you took it off? 
·A. 'fhis piece ·was split through here just as it is 
now, and was held on with a handle and three screws. This 
piece was left on the door, and another piece similar to this 
was lying in the middle of the floor. 
Q. Where is that now? 
A .. rhat went down in that pipe where the water flows out 
from the bath, and Justice Jones told me I would not need this, 
was not any good anyhow, throw it away-wanted to carry it 
to the preliminary; 'vould not let me; told me that it was not 
any good. 
Q. What was the condition of that lock if you know, before 
the 13th1 
A. Good; just as good as any cheap loc~. 
Q. Did you examine it before that? 
A. Yes, sir. 
Q. When did you make the discovery it was broken? 
A. After ~irs. ~Iay told me of this gentleman breaking the 
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door open. I 'vent in and look at the lock to see what danl-
age he had done. I took the lock off Sunday morning, and put 
a bolt on it. 
Q. What did you do with that lock then! 
A. Carried it in the kitchen and laid it on a shelf where I 
kept it. 
Q. Been there ever since f 
page 60 ~ A. ·Yes, sir ; went in there and got the lock and 
showed it to Justice Jones the night he came out 
and tried to get me to compromise the case with hhn, · and 
asked hin1 if the lock was any good as evidence ; said no. 
Q. You 'vere not at home when Mr. J. A. s,van, Jr., came to 
the premises~ 
A. No, sir. 
CROSS EXAJ\liiNATION. · 
By :Nlr. Barbour: 
Q. 1\fr. :Nfay, this lock you say 'vas on the door? 
A. Yes, sir. 
Q. Which side of this lock was out, the side that was broken 
1\ras the side that was out Y 
A. Yes, sir, and the other piece in there. 
Q. Now, is this all of it~ 
I ' A. No, sir, that is not all of it. 
Q. Where is the balance of it! 
A. That" is all that is left 'except scattering pieces on the 
floor that I did not bother about picking up. 
Q. Had a thumb latch on top of that~ Where is the thumb 
latch, and the other parts that are broke? The broken parts 
you did not pay any attention to~ 
A. Yes, sir, a part of them. 
Q. There is on the door I understood you to 
pag·e 61 }- say, other broken parts lying on the floor. You 
paid no· attention to that? 
A. No, sir, except that one. That is all I thought I would 
need. 
Q. you say you took this off before Justice Jones came to 
your house? 
A. ·Yes, sir, I did. 
Q. When did Justice Jones come to your house? 
A. On a Thursday, I do not recall the date. 
Q. And the lock was not on the door at that time? 
A. No, sir. 
Q. Already been taken off? 
A. Taken off and bolt replaced it. 
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Q. Were the pieces lying on the floor when Jones came 
there? 
A. No, sir, I had cleaned up in there. I had swept up and 
tool~ a bath Sunday morning, I told you. 
· Q. It was not necessary to sweep this out in oraer to take a 
bath~ 
A. Yes, sir, you 'vould step on it lying all over the floor. 
Q. You thought it was not safe to take a bath with the other 
IJieces lying on the floor T 
A. No, sir, it would not have been. 
Q. That is the reason you paid no attention to itY 
A. Didn't need it; didn't see why I would need it, part of it. 
Q. You were not so certain that Justice Jones told you not 
to bring it? 
A. Yes, sir, would not need it, just throw it 
page 62 ~ away. 
Q. As a matter of fact, didn't he tell you to 
bring it? 
A. No, sir, he did not. 
Q. Was your wife there when Mr. Jones was there? 
A. Yes, sir. 
Q. Didn't he tell you both to bring that lock Y 
A. No, sir, he did not. Apparently he did. not want me 
to bring anything. 
Mr. Barbour: We ask that that last portion be stricken 
from the record. · · 
The Court: .Motion is sustained. The jury will disregard 
the last expression of the witness, containing the words, '' Ap-
parently he did not 'vant me to bring anything". 
page 63 ~ RUTH CROWSON, 
a witness, being first duly sworn, says: 
DIRECT EX.A~IINATION. 
By Mr. Miller: 
Q. Tell me what your name is f 
A. Ruth Crowson. 
Q. Where do you live 1 
A. In Chester. 
Q. You are a long ways from home, aren't" you Y 
A. Yes, sir. 
Q. Do you know what you mean by an oath when they swear 
you? 
A. Yes, sir. 
Q. Tell me how old rou are!· t. 
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A. Ten. 
Q. When that man over there told you to kiss that Book, 
you did put your hand on the Book. What did he mean by 
it? 
A. He wants us to swear to tell the truth. 
Q. You kno'v what they do 'vith people 'vhen they don't tell 
the truth? 
A. When they die they go to the bugger man. 
Q. Where were you on the 13th day of August 7 
A. I was out in the yard playing. 
'Q. Where? 
A. In the back yard. 
Q. At whose house 
A. 1\Irs. May's. 
pag-e 64 ~ Q. Where was your mother, and Mrs. May then·f 
A. They were taking a bath. 
Q. In the bath room? 
A. In the shower house. 
Q. Did you see a man come ther-e? 
A. I did, yes, sir. 
Q. You know who that man wasf 
A. Yes, sir. 
Q. Who was it! 
A. 1\!Ir. Swan. 
Q. What did he do Y 
A. He tried to get in. 
Q. How was he traveling when he came there, in a car! 
A. In a car. 
Q. Who was in that car with him f 
A. A man. 
Q. Where did that car stopY 
A. Over across the driveway under some trees. 
Q. And when this man got out, Mr. Swan eame up to the. 
house, what did he say to you 7 
A. He asked if Mr. May was there. 
Q. What did you tell him Y 
A. I asked Mrs. May. 
Q. If 1\Ir. May was there Y 
A. Yes, sir. 
Q. What did Mrs. May tell you~ 
page 65 } A. She said no, to ask if there was any message~ 
Q. Did you tell Mr. Swan then what Mrs. :May 
said7 
A. Yes, sir. 
Q. What did he sayY 
A. ''.What difference does that make''f 
·Q. Then what did he doY 
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A. He asked if lVIrs. May was there. 
Q. When you told him that 1\'frs. May was, \vhat did he do! 
·. A. Got out of the car. 
Q. And then what? · 
A. And went to the pump house door and pushed open the 
door.· We told him he could not go in, ~Irs. May was taking a 
bath. He said, "That don't 1natter". 
Q. What did he doi 
A. Stooped down and looked under where the ceiling did 
not touch the floor and looked under. 
Q. Then \Vhat did he do? _ 
A. Then he stepped up on the engine and look through 
where the plastering had fallen off. 
Q. Where \vere you all the time f 
· A. Standing in the door. 
Q. Did you or your aunt, Mrs. lVIay and your mother say 
anything· to him while he \Vas doing this 1 
A. Wl1en he came to the door and shook it and 1\{rs. 1Iay 
said, "You cannot co1ne in I1ere, I am taking a bath. I wiU 
be out in a few n1inutes. 
page 66 r Q. What did he say~ 
A. He said, "I want to come in there". 
Q. Was he at the door then between the bath room and the 
pump housef 
A. No, he was inside the pump house, at the door. 
Q. Then ·what did you do after that? 
A.. ""\V e got scared and thought he was going to get in and 
we started to Mrs. Spicer's for help. 
Q. How far does 1\IIr. Spicer live from there 1 
A. She 1i ves down across the field. 
Q. Why \vas it you did not go all tlle way to Mrs. Spicer's? 
What made you come bacl{? 
A. Well, we just-(broken off). 
Q. You said you started down. You did not go all the way! 
A. No, sir, 've started back; we saw him drive off. 
Q. You were not scared he was going to do anything and 
went back¥ Is that right! 
A. Yes, sir. 
i ; 
CROSS EXAMINATION .. 
By Mr. Barbour= 
Q. Now, Ruth, you l1ave told this story, what was the mean-
ing of taking an oath and what became of people who did not 
tell the truth. Who did you go over all that withY Who 
talked that over with you Y 
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A. Nobody. 
page 67} Q. Nobody at aliT 
A. No, sir. 
Q. You never h~d that question asked until you went on 
the stand her.e ¥ 
A. No, sir. 
Q. This ovet: statement that you have made about what 
you saw there. Who did you talk that over with? 
A. Nobody. 
Q. Nobody at allf 
A. No, sir. 
Q. You never said anything to anybody about it until you 
told it on the stand 1 
A. No, sir. 
Q. Talk with your mother about it f 
A. Yes, sir, a little. 
Q. Who els-e besides your mother Y 
A. That is all. 
Q. Never talked to Mr: May about it 1 
A. Yes, sir. . 
Q. You talked to him about it Y 
A .. Yes, sir. 
Q. Talk with this gentleman over here 1 (Indicating.) 
A. Yes, sit. 
Q. Wh-en did you go over it with them? 
A. To-dav. · 
w Q. Was that the first time you talked it over with 
page 68 ~ them f 
A. Yes, sir. 
Q. You seen them before? 
A. No, sir. 
Q. You said we were out in the yard f Who is we? 
A. Sarah Benn-ett and my little brother. 
Q. How old is your little brother f 
A. Six years old. 
Q. What part of the yard were you playing in? 
A. In the back, next to the driveway. 
Q. You say you saw Mr. Swan? How did you know it was 
l\ir. Swan? 
A. I did not know it was Mr. Swan. 
Q. When did you find out it was Mr. Swan? 
A. When Mrs. May came out there. _ 
Q. What did lvirs. JYiay say Y 
A. She told him to get off the place or she would go and 
call a cop. 
Q. She did not say she would get a gun? 
A. She said that that last whet\ he would -not go. 
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Q. Where was Mr. s,van when you first saw him! 
A. Down at the barn looking around. 
Q. What 'vas he doing· down there? 
A. Looking around. 
Q. In the car or outside of the car? 
A. Outside of the car, looking around. 
Q. Anybody else in the car! 
page 69 ~ A. Man. 
Q. Did he g·et out of the car? 
A. No, sir. 
Q. The other man did not get out of the carY 
.A. No, sir. 
Q. How long did he stay there 1 
A. I do not exactly know. 
Q. Then they came up to the house you say, and stopped un-
der a tree~ 
A. Yes, sir. 
Q. And 1ir. Swan asked where Guy wast 
A. Yes, sir. 
Q. Did he say Guy or Mr. 1\tiayY 
A. I do not recall. 
Q. Where was he when he said that, sitting in the car! 
A. Yes, sir. 
Q. Still in the car 1 
A. Yes, sir. 
Q·. Before he had gotten out Y 
A. Yes. 
Q. Did he wait then for you to come backt 
A. Yes, sir, 'vaited until I came back. 
Q. Stayed in the car until you came back Y 
A. Yes, sir. 
Q. Do you know how far that car was from the door1 
Q. No, sir; it was over across the driveway. 
page 70 ~ Q. vVho took the message back to him~ 
A. Sarah Bennett. 
Q. She took the message back to him? 
A. Yes, sir. 
Q. Did you hear what Sarah said to him 1 
A. Yes, sir;· she said no, Mr. J\{ay was not there, Mrs .. May 
wanted to know if there was any message. 
Q. What did ~Ir. Swan say to that? 
A. He said, "What difference does that make"t 
Q. Then what happened? 
A. Then he asked if Mrs. May was there? 
Q. What did you say to that? . 
A. We said yes, and he said ''Mrs. J\:fay is the one I wanted 
to see anyhow". 
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Q. Then what happened? . 
' A~ He got out of the ear and came to the pump house door 
and pushed it open; 've said, "You cannot go in there, Mrs. 
May is taking a bath now" .. 
Q .. vV as the pump house door .closed when he got there? 
A. Yes, sir .. 
Q. Was it locked' 
A. No, sir. 
Q. Could you see him all the time h-e was in there! 
:· .. A. Yes, sir. . 
Q. Where were you standing? . 
page 71 ~ A. I was standing at. the door when he was in-
side. 
Q. Right at the door? 
A. Yes, sir. 
Q. How long did you ·stand there 1 
A. Until he went to the door .and shook it so many times, 
and 've ran to 1\{rs. Spicer' for help. 
Q. Ho'v would you go to get to Mrs. Spicer's ho~se? 
A. Down through the gate and through t.he pasture. 
Q. lio'v far was Mrs. Spicer's from there? 
A. I do not exactly know. 
Q. Before you got to 1\{rs. Spic·er·'s house he had left, gone 
away? 
A. Yes, sir .. 
Q. ·You did not see him go in the bath room door, did you! 
A. I saw him push open the pump house door. 
Q. You did not see him go into the other room f 
.A. No, sir. · 
Q. Did the girl go off with you too' 
A. Yes, sir. 
·Q. What became of your little brother? 
A. H-e went to. . 
Q. vVas anything said about Guy being in the garden? 
A. Yes, sir. 
Q. Who said that? 
A. 1\!Irs. J\fay; she wanted to get him to go down there so 
she could get in the house. 
page 72} Q. Who told you what she wanted? 
A. She did. 
Q. She told you what she 'van ted? So·you talked this over 
with 1\Irs. ~fay too then. in addition to your mother¥ 
A. No. ~ir. I t.alked it .over to Mother, but she just said 
that. 
Q. Who told you that that was what Mr~. May wantedt 
A. She did. 
· Q. Who is she? 
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A. ~Irs. May. 
Q. So you are telling to the jury what Mrs. May told you 1 
Now, did the other man in the car get out of it at all t 
A. No, sir. 
Q. He just stayed there Y 
A: Yes, sir. 
Q. He could see all you could see f 
A. No, sir. 
Q. Why couldn't heY 
A. Because the car was parked over on the other side of the 
driveway. · 
Q. You think he could see that far! 
A. No, sir. 
Q .. Couldn't see that fart 
A. No, sir. 
Q. How far were you, about twenty-five feet f 
A. I do not know how far. 
Q. _you are not a judge of distance~ 
page 73 ~ A. No, sir. 
Q. Did you hear anybody make any outcry in 
the house! 
A. No, sir. 
Q. Did not hear any outcry at allY 
~Ir. Miller: You know what he means by outcry f · 
A. No, sir. 
Mr. Barbour: 
Q. You do not know what you mean by outcryf 
A. No, sir. 
Q. What made yon say you had not heard anyf 
A. I do not know what outcry means. 
Q. And for that reason you said you did not hear itf Is 
that the reason T 
A. ls it a noise. 
Q. Did you hear anybody cail for help f 
.A. My cousin was in· there with a sore foot. 
Q. Did you hear anybody call for helpY · 
A. I do not remember. 
Q. Would you have remembered it if it had occurredf 
A. I do not know. 
__ _,.--
Q. Now, you s~y you saw him step up on the engine Y 
A. Yes, sir. ,.~ 
page 7 4 ~ Q. "What did he do after he stepped on the en-
gine? 
A. Got back down and shook the door. 
Q. Stood up on the engine and then got back down and 
shook the door? 
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A. Yes, sir. 
Q. What did he do up thereT . 
A. Looked through where the plastering was off the wall. 
Q. Stick his head through there 1 
A. No, sir. 
Q. What did he dot 
A. Where the plastering was off the wall; there was boards 
across there, little think planks. Could see through there. 
Q. Just peeped through these lathes l 
A. Yes, sir. 
Q. You saw him do all of that1 
A. Yes, sir. 
Q. "\Vhere \vere you standing then? 
A .. Right at the pump house door. 
Q. Did you follow him out to the door? 
A. Yes, sir. 
Q. Why were you following him so closely? 
A. When he said Mrs. May was the one he wanted to see 
anyway, I did not know what he might do; thought he might 
break in there and kill them. 
· Q. Did he look like a man that wanted to kill 
page 75 ~ somebody¥ 
A. I did not pay that close attention to him! 
Q .. How long after that oocurred did 1\fr. 1\iay come there? 
A. We had to go up to town to take my cousin to have 
her foot dressed, and we had to go by Mrs. Green's and Mr. 
:Afay was over there. 
Q. You found him over at Mr. Green's, did you? 
A .. Yes, sir. 
Q. You say you had to go to take your cousin to the-
Where did you have to take your cousin? 
A. To the Doctor to have her foot dressed. 
Q. Who went on that trip? 
A. 1\tfother and Pearl and one of 1\{rs. Green's boys, and 
~Irs. Green and I. 
Q. What doctor did you, go to? 
A. Dr. Kelly. 
Q. All of you went to his office? 
.l\. Yes, sir. 
Q. It was M1:s. May's little child that had an accident? 
A. Yes, sir. · · 
Q.. How long before this occurred did that accident happen? 
A. I do not remember. 
Q. You know whether it was the day before or two days 
before, or a week before? 
A. I think it was on a Wednesday. 
Q. What day of the week was this? 
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.A. Saturday. 
page 76 }- Q. How are you, able to remember that Y 
A. My mind is g·ood on that, I reckon. 
Q. Ruth, isn't it a fact you have talked this matter over 
time and time again with your mother and aunt and told 
them exactly what you were going to say on the stand Y 
A. I have talked it over one time. 
Q. Just one time Y 
A. Yes, sir. 
Q. That is alit 
A. Yes, sir. 
page 77 }- E. B. CROWSON, 
a witness, being· first duly sworn, says : 
-. 
DIRECT EXAMINATION. 
By 1vir. Miller: 
Q. You are Mr. E. B. Crowson, are you notY-
A. Yes, sir. 
Q. Where do you live¥ 
A. Chester, South Carolina. 
( 
L 
Q. Chester, South Carolina Y 
A. Yes, sir. : .. i 
Q. What business are you engaged inf 
A. I work for the Southern Railway, Conductor. 
Q. The plaintiff in this case is your wife? 
I : , 
; 1-
A. Yes, sir. 
Q. How long have you been married? _ _ 
.A. Be fourteen years in February, coming February .. 
Q. Where 'vere you on the 13th of August last? 
A. I was in Chester. 
Qt. You know where your wife was? 
A. She was here with her sister. 
Q. How long_ had she been here Y 
A. I do not just-(broken off). 
Mr. Barbour: We submit he cannot possibly testify to that .. 
Q. How long· had she been away from hom(\, then? · 
A. I will have to study just a minute because I do not know 
just exactly. 
Q. How long had she been away from home on the 13th 
of August? 
A. I 'vou1d say about thirty days, something like that. 
page 78 }- The Court. You do not know where she was dur-
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ing that time of your own personal knowledge? 
You were not with her? 
A. No, sir. · 
Q. You "\\'"ere hearin~ from her constantly~ 
A. Yes, sir, I got a lette.r once a week. 
Q. W11ere was she staying according to these letters? 
A. With I\frs. !\fay, her sister. 
Q. What was the condition of her health when she left 
home? 
A. It was normal; good, I would say. It was the average 
:at least 
~ Q. When if you recollect did she return home? 
A. This trouble I understand ooourred on the 13th, and th~ 
hearing· was on the 17th, and she came home just a day or 
so after the 17th. I do not know just the date. 
Q. What was her condition with reference to health when 
she got home! · 
Objection by 1\tir. Barbou1\ 
Judge Scott: What are the grounds? 
Mr. Barbour: This man is not an expert on the question o£ 
·health. 
J udg·e Scott: Anybody can testify on that proposition if 
Y o~r Honor please. 
The Court: There is a link in there that might possibly be 
supplied to make it admissable. The direct an-
page 79 } swer as. asked is not admissable. The objection is 
sustained. 
Q. I\fr. Crowson, after your. wife 're1~otnred home from Cul-
peper, state how closely ·associated with her you w~reY 
.A.. We were just man and wife like anybody else would be. 
\V e were together practically every day~ 
Q. And every night 1 
A. Yes, sir. 
Q. State what you saw Qr observed 'vith reference to her 
after she came back as differentiated from such condition 
before she came here? · 
Objection by I\fr. B·arbout. 
Objection sustained. 
Mr. !\filler: ·On what grounds? 
Mr. Barbour: You asked him to state a conclusion. 
The Court: The o bjeetion is sustained\ 
76 Supreme Court of Appeals of Virginia. 
Judge Scott: I would like to note an exception and state 
what we expect to prove by the witness. · 
The Court: You can sav:e the point and the Court will 
give you an opportunity on your recalling it to the ·Court, to 
put in 'the expected answer later. 
page 80 ~ Judge Scott : 
Q. This oceurrence happened on the 13th of the 
month t Your wife came back shortly after the 17th~ 
A. Yes, sir. · 
Q. Did you observe any difference in her actions and con-
duct after she got back that were different from what her ac-
tions and conduct were before Y 
Objection by Mr. Barbour. 
The Court: The objection is good. There has not been a 
sufficient foundation laid to ask this witness that question. 
Judge Scott: I differ with Your Honor. I think the au-
thorities are ample that anybody can testify on that propo-
sition. 
The Court: That is not based on what the objection is sus-
tained. 
Judge S'cott: What is that basis f 
The ·Court: n·ere is a ladv that this witness has not seen 
for thirty days-a lay witness. She left a month or so before 
and came back on the 17th or 18th. You are asking him if 
her actions were different-she may have fallen out of a rail-
road train during that time, out of a flying machine-a thou-
~and different things may have happened-he may testify 
there was a difference if he does testify there was. 
page 81 ~ Mr. :Miller: I think we can go part of the way 
anyway. 
The Court: If you have a foundation you had better lay 
it. 
· No cross examination. 
page 82 ~ MRS. RUTH G. CR;OWSON, 
a witness, being ·first duly sworn, says: 
DIRECT EXAMINATION. 
By Judge Scott: 
Q .. Will you ·please state to the jury your name, age, and 
place of residencef 
A. Ruth G. Crowson, Chester, South Carolina, is my home, 
and my age is thirty-four. 
./' 
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Q. Who is your husband f 
A. E. B. Crowson. 
Q. The gentleman who just testified 7 
A. Yes. 
Q. How long have you been married 7 
A. Fourteen years this coming February. 
Q. You been living together all that time? 
A. Yes, sir. 
Q. You have a family of how many children? 
A. Four children. 
Q. What relation are you to Mrs. Guy May, ~Irs. Pearl 
l\fay7 
A. I am her sister. 
Q. Were you a visitor at Mrs. lVIay's house? 
A. Yes. 
Q. State when you got there and how long you remained? 
A. I got there on Tuesday morning, and got right off at 
her home, and this happened on Saturday after I got there on 
Tuesday, as well as I remember; it may he two weeks; maybe 
it was the Saturday following, I just do not remember the 
time. It was either the Saturday following the 
page 83} day I arrived or the next Saturday. . 
Q. You came right straight from your home to 
Mrs. May's Y · 
A.. Yes, indeed. 
Q. And you had been there several days¥ 
A. Yes, I had ·been in bed practically-! was worn out fro1n 
the trip and the weather was very hot in South Carolina. I 
came back for the Virginia climate. 
Q. Will you please tell the jury what happen~d on the 13th 
of August, and how you happened to he in the bath room? 
A. Mr. 1\fay had gone with Mr. Rice Green somewhere to 
unload stock. 1virs. l\fay and I got our robes and went to 
the shower house to take a shower; this shower house ad-
joins the pump house, and the laundry house is on the other 
side. We had only been in there a few minutes when a car 
canw in the driveway and went down to l\fr. Spicer's barn 
and turned around and came back and stopped. A man in 
the car called out and asked the children if 1\fr. l\fay was a.t 
home and some of the children called in and said is 1\J:r. l\{av 
at home. J\1rs. l\{ay said "No, Mr. 1viay is not here; find ot{t 
who it is and if there is any message''. A man in the ear said, 
''What difference does that make? Is·1\frs. 1\fay there?" and 
this little girl said, "Yes, Mrs. May is here". l-Ie said, "1\{rs. 
l\fay is the one I "rant to see anyway", and got out of the 
car. The pump house door was closed, was unlocked, and 
one of the children said, "You cannot go in there, Mrs. J\fay 
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is getting a bath, but she will be out in a few min-
page 84 ~ utes". He says, ''That don't matter", and he 
pushed the door open, and came over so we could 
see the form of a man stooping and looking under, and then 
it went away and we could see a form against the partition, 
but we could not tell who it was, and I do not know him. So 
in the meantime he came .back to the door and shook the door 
violently-of course, we came over behind this door or against 
this door-over there, of course, to obstruct his view from 
seeing· us. Our robes were hanging on the door, on a hook 
behind this door. He says, ''I want to come in there'', and 
l\Irs. 1\·fay says, ''You cannot come in here; I will be out in a 
few minutes". lie shook it again more violently. Mrs. May 
says, ''I tell you you cannot come in here. He shook it more 
violently; still she says, "I will be out in a few minutes", 
but still he shook on. She says, ''~Ir. 1Iay is down in the gar-
den; go down and see him", and he just laug·hed in her face, 
and he said, "Oh, he isn't". T-Ie fell against the door, or 
pushed so hard he broke the lock. I grabbed the door with 
my right hand, and the door .opened wide enough, he got it 
'vide enough, however, to g-rap n1y wrist and almost jerked 
me through the door. At that 1\tirs. l\f.ay grabbed her robe 
and ran out and around the house. When he turned me loose 
I do not remember anything else untill\1rs. lVIay came in some 
fe\v minutes later and put water on me-the water was still 
running and she put the water was still ru.nni-n,q and she put 
the w<~ter on my face and I caine to, and she told me it was 
a l\1r. Swan from •Culpeper. 
page 85 ~ Q. When he caught hold of your wrist did he 
bruise and break the skin~ 
A. Yes, he did and the door knob or something hit me 
right there (indicating left leg) and made a terrible blue 
place, a bruise. I do not know whether it was the edge of' 
the door that struck 1ne or how it was. It made a terrible 
bruised place about that large (indicating) on my left legr 
Q .. 1\tirs. Crowson, what was the condition of your health 
prior to that assault? 
A. Judge Scott, I have always been very nervous, but I 
am more so now than I have ever been .before in my life. 
· Q. Anything happen to you between the time you left your 
husband and came to ~Irs. 1\1:ay's house? 
A. No, not a thing·. 
Q. Anything happen to you between the time you left your 
husband and the 13th of August! 
A. No, indeed. 
Q. So that is the only thing· that happened to you at all r 
A. 'I'hat is the only thing. On Monday night I telephoned 
for Dr. l{elly. I 'vas very nervous and I tried to get Dr. 
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Kelly, but he was out of. town. We tri~d several doctors.. 
Bruce's Drug 'Store assisted u,s in trying to locate physicians.. 
I thoug·ht I was going to die. 
:Q. That was afterwards 1 
A. Yes, that was on Ivionday night. 
·Q. I-Iave you been under the care of a physician? 
A. I have. 
page 86 } Q. Where is that physician~ 
A. In Chester, South Carolina, Dr. Wallace. 
· Q. What effect did this assault have on you generally? 
A. I will be sitting in the house lots of times and if the 
-children come running up I will say, ''Do not speak loud''. 
I feel like if they speak loud to me like if you had poured 
-cold water over me, and I thought for a long time it was 
my heard, and Dr. Wallace he said it "ras only my nerves, my 
heard. was in splen.did condition. 
The Court: The jury will disregard the statement as to 
what Dr. \Vallace told her. 
Q. Did you have any of those troubles before this assaultY 
A. No, I did not. 
1\fr. :!\Hiler: It is evidence before the jury she did consult 
Dr. Wallace. 
The Court: Yes, sir. 
Judge Scott~ Dr. Wallace is in South Carolina. 
Q. Anything ever happen to you to -cause these sub~equent 
troubles except ths assault f 
A. No, indeed. 
Q. Have they continued? 
A. Yes, I am very nervous yet. 
page 87 ~ Q. How about your ability to sleep? 
A. Well, I do not sleep any at night; I do sleep 
very little. If I do not ge·t my rest in the first part I certainly 
do not in the fore part. 
Q. Did you have that trouble before this? 
A. No, I have not been troubled with insomnia .. 
Q. You are now troubled with it? 
A. Yes, I am. 
Q. It has not g-otten a.ny better' 
A. No, it has not. I have taken sorne Bromonal to quiet 
my nerves. That semns to make me rest better. 
· Q. If ,you do not take a drug you cannot sleep 7 
A. No, I cannot, not in the fore part of the night. 
Q. Had you ever seen }Jir. s,van, the defendant?. 
. A.. No, I never had. No, sir, I do not know Mr. Swan. 
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C.ROS8 EXAMINATION. 
By Mr. Barbour: 
Q. _Did you come directly from .South Carolina to your sis-
ter's i · 
A.·I certainly did. I changed in Charlottesville at four 
o'clock in the morning·, and got off of one train on the other .. 
Q. You got there on the Tuesday before this incident that 
occurred on the 13th Y 
.A.. I won't say 'vhether it was the Tuesday before this or 
whether it was Tuesday a week befQre this. 
Q. You do not know whether it was before this f 
page 88 r A. I know it was about two weeks before, prob-
ably a little longer; I just won't say. I know it 
was at least two weeks before. 
Q. What made you say it was the Tuesday before t 
A. I said I would not he sure about it. 
Q. You seem to be very sure now. 
A. I 'vas just trying to figure to the best of my lm.owledge.· 
I am very sure it was longer than three days. 
Q. I understood you to say before you came here you had 
been in bed~ 
A. I had not .been right well. 
Q. You had been in bed in your home1 . 
A. No, I had not been in .bed altogether. That was just 
resting; rest a few hours each day. I had not been in bed 
altogether. I had not been bed-ridden by any matter. or 
means. 
Q. You said you had been in bed and yon came back to 
Virginia for the benefit of the Virginia. climate. 
A. Yes, I did. 
Q. So you had been in bed 1 
A. I had been resting. 
Q. Isn't it a fact, Mrs. Crowson, that yon are extremely 
nerv-ous and have always been? 
A. I have been nervous to a certain degree, but I have never 
been as nervous as I am now. 
Q.. You got there to this house on either Tuesday one week 
before, or Tuesday, two weeks heforeY Is that 
page 89 ~ right f 
A. I just positively cannot say when it was. 
Q. Had you ever been there before Y 
A. Oh, yes, on several occasions. 
Q. How frequently 1 . 
A. Not frequently at. all---Mr. Crowson and I came up and 
spent a few days in February, two or three days. He was on 
a fast trip to Washington. Then l came back in .. April. 
Q. February your first visit up here f 
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A. Yes. 
Q. First time·you ever been to Culpeper1 
A. Oh, no, I visited ~£rs. ~lay when she stayed in town. 
Sbe has been living here 12 years. 
Q. You visited here frequently? 
A. I visited on numbers of oocasions. 
Q. Two, three, four tin1es a year 7 
A. No, not so much as that. 
Q. How frequently¥ 
.J..~. I should say twice a year. 
Q. How extended would those visits be? 
A. ·Several days. 
Q. Did you engage in any .business activities 1 
A. Yes, I was with the Educators Association, and I was 
out several times for them. The representative asked· me 
to call on a fe,v people here, and I did call on those; some I 
have the names of. 
page 90 ~ Q. Educators Assooiation, selling· books? 
A. No, I was soliciting subscriptions for this 
Volume Library. I only called on the very best and most in-
fluential people. 
Q. You were soliciting subscriptions for books, but were 
not selling books? · 
A. No, indeed, I was not. 
Q. Can you give us the difference between selling the books 
and soliciting the subscriptions for books? 
A. I really do not kno,v. I did not handle the books at all. 
Q. You sold them to the people? 
A. No, I did not handle copi~s of .books. 
Q. Wbat did you say? . 
A. Showed a prospectus. 
Q. You were selling them on com1nission 1 
A. No, I had a salary. 
Q. 'What was your salary? 
A. Isn't that a personal question 1 
Objection by ~Ir. :M:iller. 
,--· 
1\tir. ~filler: If she says she was taking· subscriptions. I do 
not know what the object is in asking these questions any-
way. 
~Ir. Barbour: I w·ant to test the accuracy of the witness. 
l\£r. Miller: She says positively she did not want to tell it 
-makes no material difference. 
page 91 ~ The Court: When was this? 
A. I was here about two weeks. 
The Court: When 1 
A. In May. 
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The Court : Of this year T _ 
A. Yes; the last of April or first of 1Iay; the first of ~fay. 
The Court: In view of your statement with reference to 
11er working, the objection is overruled. 
Exception noted by J.\IIr. Miller. 
Q. vVhat was your salary? 
A. I made $100.00 a month and comnrlssion. 
Q. You were working on a commission? 
.A. No, I worked for a salary. 
Q. And a commission¥ 
A. Yes, I g-ot a commission-! would not call that a com-
Jnission-a salary and commission. 
Q. Who was it paying you $100.00¥ 
A. The Educators Association out of N e'v York. 
Q. When 'vas that? 
A. The last of April and the first of l\fay, about two weeks . 
. Q. You say you hav:e been married to l\{r. Crowson for four-
teen years? 
A. Yes, this coming February. 
page 92 ~ Q. And is he the only husband you ever had? 
A. No, I have been married twice. My first hus-
band is dead. He died of Typhoid Fever in Gaffney, South 
Carolina. · 
Q. How long ago? 
A. Seventeen years ago. . 
Q. Were you divorced? 
.A. No, indeed; he died of Typhoid Fever. 
l\1:~. l\Hller. Don't you think it was a very improper ques-
tion to ask, if she had been divorced from him? 
lVfr. Barbour: I did not think it was an improper question. 
1\'Ir. l\tiiller: I thought so and the Court thought so.-
The Court: The Court has not expressed itself on it either 
way. · 
Q. On this particular afternoon of August 13th, you say 
that you and your sister went into this bath room f 
A. Shower room. · 
Q. Did you go in there fully clothed? 
A. Yes, we certainly did. 
Q. Is it your usual practice to bathe that way togetllerf 
A. Well, no, it is not. We were not in a bath tub. We had 
this shower, and we used it tha.t 'vay, ·when I am there; of 
course, I am not there all the time. 
page 93 } Q. No, you could not very well bathe together 
when you were not there, could you? 
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A. No, I certainly could not. 
Q. You were in the bath room and the doors were closed 
and locked1 
A. Yes. 
Q. And you saw a car ~orne in and drive up to your barn? 
A. No, we have no barn. 
Q. The Spicer barn? 
A. Yes. 
Q. Where did you see that' 
A. I did not see the car at all. 
Q. You are mistaken in telling the jury that was a fact f 
A. We could hear it. 
Q. You heard a car come in there¥ 
A. Yes, indeed. 
Q. Didn't you see it' What did you see the man do when 
he went out to the barn? 
A. I did not see the man. I did not lay eyes on the man. 
Q .. You did not know who was in the car, how many or 
anything about it? 
.A.. No, indeed. 
Q. You know how long it stayed there? 
A. No, I do not. I paid so little attention to it when it 
drove by. 
Q. What was the thing that did attract your attention t.o itT 
A. When he pushed himself in the pump house 
page 94 } after they told him that 1\irs. lVIay was taking a 
bath. 
Q. Do you know who it was that made the inquiry as to 
·whether Guy was at home or not? 
A. I do not. He did not ask if Guy was at home. He said, 
''Is 1\Ir. ~lay there?'' 
Q. You heard that, did you not f 
A. Yes, sir, very distinctly. 
Q. Do you know ·who it was that made the inquiry? 
A. I do not. 
Q. You do not ]mow whether it was Mr. Swan or somebody 
else in the car? 
A. I do not. 
Q. You do not even kno'v whether it was somebody else 
out of the car or not? 
A. No, I could not say. 
Q. After having heard that inquiry, "Is 1\Ir. May at 
home!'' what was the next thing you heard? 
A. I heard the children holler into my sister and says, "Is 
)fr. May here?" and she said, "No, he is not. ·Find out who 
"rants him and if there is any message", and then I heard a 
man reply, '' Wbat difference does t~at make T Is Mrs. May 
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there 1" and the little girl said, "Mrs. May is here", and he 
says, "Mrs. May is the one I want to see anyway". 
Q. Whoever it was said, ''Mrs. ~fay is the one I want to see 
anyway'.'? 
A. Yes, "Mrs. May is the one I want to see any-
page 95 ~ way''. 
Q. How much time elapsed between that time 
and t4e rattling· at the door, knocking at the door, whichever 
it was1 
A~ I :could not say.. The man that inquired got out of the 
car. I do not know how much time it ook. He came to the 
door. I do not know how he came. 
Q. You do not know whether he got out of the car or not¥ 
A. No, but he came to the door and pushed it open, and 
the little girl told him, ''You can't go there, 1\!Irs. 1\iay is 
getting a bath". 
Q. How do you kno'v the door was closed¥ 
A. We closed it when we went there. 
Q. Did you close it or your sister close it f 
·A. I do not recollect. (-l. You do not recollect anything about it, do you f 
A. I certainly do. It is indellible on my mind. 
Q. What impressed it on your miri.d? 
A. We just closed it. . 
Q. Because you just closed it, or you remember on that 
particular occasion! 
A. I remember on that particular occasion. 
Q. What has impressed it on your mind on that particular 
occasion? 
A. Because lie pushed the door open and came in. 
Q. Yon did not see him do that¥ 
A. No, I did not see him at all. 
Q. That is merely a conclusion on your part, isn't it, 1\frs. 
Crowson! 
A. I could not say that it was. 
Q. Then did he make any further request Y 
A. Oh, yes, he said he 'vanted to come in there. 
page 96 ~ Q. ·Say why he wanted to come in? 
A .. No, and J\frs. May says, ''You cannot come in 
l1ere. I will be out in just a few minutes", and he shook 
the door more violently. 
Q. Where 'vas 1\frs. May when she said that? 
A. She was standing right close to me. I ·was standing 
with my hac~ to the door, and she was standing over this 
way (indicating) pretty close to me. 
Q. You were standing with your back to the door Y 
A. Yes, indeed, when he broke the lock, and the door was 
:fixing to come open, I grabbed the door this way with both 
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hands; right hand on the door and left hand on the door 
facing-! put my left hand on the floor facing and my right 
hand on the door. 
Q. Don't you think it would have been more feasible if you 
had put both hands on the doorY 
A. No, I could not have supported myself in that way. I 
exposed myself you see-I was not expecting to fall through 
the door. 
Q. You were not going to fall through the door into the 
arms of the man on the other side. Would not that have 
been more feasible Y 
A. No, I do not think it 'vould; I could support myself bet-
ter that way. 
Q. Ile grabbed you by the left wrist 1 
A. Yes. lie pushed the door open, I suppose about that 
'vide (indicating) and grabbed me by the left wrist and al-
most snatched me through the door. 
Q. How wide an opening; was there to that door that he 
ahnost snatched you through 1 
A. Well, I suppose, I do not kno·w-was about 
page 97 ~ that wide. (Indicating.) After he opened it. You 
mean how wide was the door' 
Q. I just asked how wide the opening· was f 
A. It was just a regular door. 
Q. You say it was about that wide~ (Indicating.) 
A. I say the opening he made when he pushed the door 
open. 
The Court: How wide? 
A .. About that wide. (Indicating about 12 inches.) 
Q .. Why didn't he push it all thw way open 1 
A.. I could not tell you why he did not. :hirs. l\fay grabbed 
her robe and ran out then. I do not know why he did not. 
Q~ Did you say anything 1 
A. No, I did not; I did not open my mouth. 
Q. A.nd he did not open his mouth f 
A. l-Ie said he wanted to come in. 
Q. I mean after he grabbed. your arm 1 
A. No, he did not. 
Q. In the meantime your sister had gone out? 
A. She had gotten her robe and ran out. 
Q. You remember that? 
A. Yes, I remember when she got her robe off the door. 
· Q. You had not fainted then T 
A. No; after she ran out I do not ·remember anything else 
that occurred. 
Q. Where did you get the robe from? 
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A. Hang·ing behind the door on a hook; behind 
pag-e 98 ~ the door. 
Q.. And your sister did the same thing~ 
A. Yes; I did not get my robe. 
Q. Were they all together or hvo hooks 1 
A. One hook, regular clothes hook. 
Q. Both robes hang-ing on the same hook¥ 
A. Yes. 
Q. That hook I take it was about middle way the door Y 
A. I really think it 'vas. 
Q. You did not hear what transpired on the outside? 
A. No, I did not. I do not remem.ber a thing. 
Q. Don't remen1ber a thing about that¥ 
A. No, sir. 
Q. Where '"'ere your other clothes? 
A. They were in the clothes basket. You mean the ones I 
wore out there~ In the soiled clothes basket in the shower 
room. 
Q. Were not you g·oing to put these clothes back on? 
A. Certainly not; you do not usually put on soiled clothes 
after you take a bath. 
Q. What about your drm~s' Didn't you have your dress f 
A. Yes, but it was just a house dress, a little print dress; 
it was in the clothes basket. Everything was in the clothes 
basket. 
Q. You did not remember anything· about what occurred. 
after that? 
A. No. sir. 
Q. your sister said she got back and poured some w·ater 
in your face? 
A. Yes, she did. 
Q. And that brought you to 1 
page 99 ~ A. Yes, I suppose that must have. 
Q. W11a t time was this? 
A. It was in the afternoon; in the evening I believe, about 
six-fifteen. 
Q. \Vere you and your sister planning to go anywhere that 
afternoon? 
A. Well, the little girl had trouble with her foot. Dr~ 
Kelly had performed an operation several days before that, 
and we had to take her back on that day to have ·her foot 
clressed, and 've were getting ready to go to Dr. Kelly's office. 
Q. What time did you go to Dr. Kelly's office? 
A. About eight o'clock. 
Q. This incident did not interfere ''rith your trip at all? 
A. No, we "rent to Dr. l{elly's offi,ce at eight o'clock. 
Q. Did you ask for any medical assistance in connection 
with your experience f 
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A. No, I did not .go into detail about this. . 
Q. Didn't say anything about it at all, although in the pres-
ence of a doctor~ 
A. No, I did not mention it to him. 
Q. Did not tell him about your nervous condition 1 
A. No, I ·\vas expecting to go home soon and I 'vould rather 
have my own physician than have a different one. 
Q. When did you next go to Dr. I{elly's officeY 
A. .After the preliminary; we went the afternoon of the 
preliminary, and he dressed the little girPs foot 
page 100 ~ that afternoon, but that we would have to ha'Ve 
ilie doctor in South Carolina dress her foot again. 
While 1\Irs. ~fay was iri South Carolina we had the foot 
dressed again. I think he dressed it three times. 
Q. You did not ask for any medical attention so far as you 
were concerned, on that occasion~ 
A. No, I did not. On :rvionday night 've had tried to get a 
doctor, and this happened on Saturday night_ \Ve had tried 
to get a doctor and Bruce's Drug Store assisted in trying 
to get a doctor for me. In the meantime my sister happened 
to have some ammonia in the house and gave me some, and I 
began to feel better. On Monday I .believe it was we took the 
tChild to Dr. I{elly. 
Q. That was the second night you 'vent to Dr. Kelly? 
A. This was in the afternoon. I told Dr. Kelly what an 
attack I had had, that I had taken amn1onia; he said that was 
very good for the nervousness. . 
Q. You did not ask any medical attention about. yourself Y 
A. No, I did not, because I was going home that afternoon. 
Q. Did you go anywhere that night, after this Saturday 
night did you go anywhere? 
A. We drove back by Mr. Rice Green's to get Mr. May 
where he had been unloading .stock. 
Q. Go to a party that night 1 
A. No; I have not been to a party. 
Q. No party at 1\Ir. Rice Green's that night? 
A. No, there was not, no, indeed. 
page 101} Q. Who was at ~Ir. Ri-ce Green's when you got 
there¥ 
A. 1\{r. and 1\{rs. Spicer. 
Q. What tim-e did you get there t 
.A. I do not recall. 
Q.. Give us some idea? · · 
A. After we left Dr. Kelly's office-! do not recall what 
time it was. We went to Dr. Kelly's office about eight o'clock, 
and I suppose it was about eight-thirty~ I would say. I won't 
give that as the exact time. · 
88 Supreme Court of .Appeals of Virginia. 
Q. Where does Mr. Rice Green live! . 
A. I know where he lives, but of course, I could not go 
there. 
Q. With reference to the May home, how fa~ is it from. the 
Mav home¥ · 
A. About three miles. 
Q. Do ·you have to go by the :May home to go there t 
A .. No~ sir. 
Q. Coming from Culpeper don't you go by there' 
A. No, sir. 
Q. How did you goY 
A. We went another ·road. You g·o off the higlnvay above 
Inlet; a good ways above Inlet. 
Q. Now, you said while Mr. Swan was in the pump roo1n 
that you saw him peeping underneath where the plastering 
was off¥ 
A. No, I did not say I saw him. I said I saw the form of a 
man. That is what I said. 
Q. What do you mean by that? What was it that you saw, 
what portion! 
A. The shape, the form. 
page 10"2 ~ Q. The shape of a manY 
A. Yes, the fonn. 
Q. A fonn is not a shape. 
A. The form of a man. 
Q. Which was ,it! 
A. A form. 
Q. Wha.t part of the man was it you sawf 
A. I should say that it was the body. 
Q. What portion of his body? 
A. This portion. (Indicating.) 
Q. Down on the floor? 
I . 
A. He seemed to be stooped, looking under, down like this .. 
(Indicating.) 
Q~ Did you see his head? 
A. No, I did not see his head. 
Q. What did you seef Did you see his legs? 
A. No, I told you I saw his body. · 
Q. Didn't see his head and didn't see his legs Y 
A. I could see an arm. 
Q. Was the arm resting on the floor f 
A. Yes, it certainly was. 
1 r ' Q. You are certain of tl1atY 
A. Yes, very positive. 
I I 
Q. You didn't see his headY 
A. No, I didn't see his head. 
Q. You didn't see his head and you didn't see any portion 
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of his ·body, that you could identify _as ha.vi~g 
page 103 ~ been seen, except you did see a portion of h1s 
arm! 
A. Yes, and just the form of a man. That is all. 
Q. What do you mean hy just the form of a man T 
A. I could not explain it any better; I would not kno·w. 
Q. The place that you could see was only about eighteen 
inches, wasn't it Y · 
A. It is about that high. (Indicating.) I do not know 
just how many inches. 
Q. And you were standing up1 
A. Yes. 
Q. Looking down this way? (Indicating.) 
A. Yes. 
Q. So that your range of vision must necessarily have been 
very short? 
A. I could see much more than I wanted to. 
Q. And the further he was from that place the less you 
could see away from the hole on the other side, the less you 
could see? 
A. You will have to explain that to me again. 
Q. Can't you answer that question? 
A. No, I cannot. It is not clear to me. 
Q. You did not see his head? 
A. No, indeed. 
Q. How could you tell what he was doing in the room at 
all? He may hav:e been looking the other direction from all 
you could tell? 
A. I should not think so. I would not say that he was look-
ing in an opposite direction. 
Q. vVhat part of the arm did you seeY 
page 104} A. This part. (Indicating.) 
Q. Could you see his hand T 
A. I could see the side of his hand. 
Q. What do you mean by the side of his hand? 
A. That side. (Indicating.) 
Q. :Couldn't see his fingers T 
A. No, I could not. I did not try to look to see anybody 's 
fingers. . 
Q. I am asking what you saw. 
. A. I am explaining it to the best of my ability. 
Q. In addition you saw a piece of his hand, and how much 
of the ann did you see? 
A. I just saw right around there. (Indicating.) 
0. .Just about his "rrist then? 
. A. Yes. 
Q. Yon sa1d something about his getting up on an engine 
or something. 
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A. I could not see how he look~d through the space ; he 
would have to get on the engine, because he looked through 
the lathes. I could see the form of him. 
Q. Could you see his head~ 
A. I could see his head, but I could not say whether he 
was white or a negro. Just the form. Anybody on the op-
posite side you could see the form. 
Q. vVhat part of the fo:rm did you see though 1 
A. I saw the entire form. 
Q. Entire form? 
A. Yes, I did. I had got down to there. (In-
page 105 }- dicating·.) 
Q. Down to the waist you saw him Y 
A. I would not say how far. 
Q. Could you see the face 1 
. A. No, I could not see the face; just sa'v the form. 
Q. You do not know whether he was looking in there or 
looking the opposite side? 
A. I was certain he was looking in there; he was looking 
in because he was not 'vith his back to the cracks. It would 
not be possible to get up and look with his back to us. 
Q. What did you see 1 · 
.A. I told you I saw him looking through the cracks .. 
Q. You saw a form¥ 
A. Yes. 
Q. How do you kno"r whether it was his front or back you 
saw? 
A. c·ommon judg-ment tells me it was his face. 
Q. You saw his face then? 
A. I saw the form; his face turn~d to us. 
Q. Didn't you say you could not tell whether it was a 
white man or neg-ro? 
A. I could not tell whether it was a white man or negror 
no. 
Q. And yet you saw his face? 
A. I saw his forn1. I did not see his face. Common judg-
ment would tell me he 'vas not turned. · 
Q. Yon did not see his eyes and did not see his face f You 
are not mad 'vith me, are you? 
A. Not at all. I am in a very g-ood humor. 
page 10~ }- Q. Following this experience you went to Dr .. 
I{elly's office two or three times¥ · 
A. Three times I think it was. 
Q. Before you returned home f 
A. Yes, three times. 
Q. And not for the purpose of treatment to yourself, but 
for treatment of your little niece!' 
.A. My niece. 
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Q. How many times did you tisit .Culpeper after that down 
to the present time~ ' _ 
A. Do you mean from Inlet to Culpeper, or South Carolina 
to Culpeperf I came back for the preliminary. 
Q. Did you, return to South Carolina between the incident 
itself and the p·relirninary ~ _ 
A. Yes, indeed, they took my hearing on Wednesday after-
noon; they said it would not .be necessary for me to come 
back, but I did come back nevertheless. 
Q~ You were coming back 1 
A. Yes, I was coming rig·ht back. 
Q. That is what you call the preliminary? 
A. Yes, I suppose it was, in Justice Jones's Court. I do 
not know what you call it up here. Never was in Justice 
Court. 
Q. You were in Justice Jones's ·Court on two occasionsT 
A. Yes, I was. 
Q. What do you refer to as the preliminary¥ 
page 107 ~ A. I would say the one where all came to tes-
tify, n1y sister and 1\{r. 1\tiay. 
Q. The first one you do not refer to as the preliminary? 
A. No, I do not suppose it is called a preliminary. 
Q. You refer to the second one as the preliminary Y -
A. That is what I call it, that is preliminary, what I call 
it, the preliminary. 
Q. You did not return to South Carolina before the first 
hearing? 
A. No, the first hearing came up on Wednesday. 
Q. You did return for the second hearing·, which was on 
the 10th of September1 
, A. Yes, it was. 
Q. You had already testified at the first hearing? 
A. Yes, I had, but they asked me to testify again. 
Q. After that how long did you stay here on that occasion? 
A. I do not know what day it was on. -We left on the 12th 
or 13th of September for South Carolina again, just .before 
school started. 
Q. How many times have you been back here since then f 
A. Do not think I have been back any since then, up until 
this time. 
-Q. When did you get here this time? 
A. Today is Tuesday. I came in on- Saturday morning on 
16. I left there Friday night, and got here on 16. 
page 108 ~ ·Q. S'o you have not -been in Culpeper since the 
12th or 13th of September, down to a week or so 
ago' 
A. No, sir, I have not. 
Q. And that Saturday evening, Saturday afternoon of this 
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occurrence, did you make one or: two trips to Mr. Rice Green's 
house? 
A. Did we make one o.r two trips~ We went around by there-
to tell Mr. May what had happened and we came out the upper 
gate and came on to town. 
Q. And then after you had gotten through with your visit 
to Dr. Kelly? · 
A. We·had to go back by there for Mr. May. 
Q. You went again 7 
A. Yes, and we went back by there. 
Q. How long did you stay on those occasions 1 
A~ We did not get out of the car. As we went by there ~Ir. 
May came out to the car, and we did not get out of the car. 
Q. That was when you were on your way to town¥ 
A. Yes, and as we came hack, why, we stayed I suppose 
about an hour; probably an hour and a half, because Mr~ 
and 1\{rs. Spicer were going home with us and we waited for . 
them. 
Q. You paid a visit of an hour or hour and a half on your 
return¥ 
A. Yes, we were waiting for Mr. May., Mr. S.picer and 1\:lrs .. 
Spicer. We just stayed down in the yard there for a fe'v 
minutes until they got ready to leave. 
page 109 ~ E. B. CROWSON (recalled} .. 
~ I 
R~E-DIRECT EXAMINATION~ 
By Mr. Miller: 
Mr. Miller: Now, sir, we llave laid the foundation. We 
are ready for the objections. 
Q. What was the condition of your wife's health prior ·to 
August 13, 1932 Y 
A. It was what I considered normal. It was good. That 
is she has good health. She does not complain v·ery often; 
she is a little out of the ordinary but I would say she has good 
health. 
Mr. Barbour: I ask to exclude that~ 
Objection overruled. 
! : 
Mr. Barbour: He is not qualified to express an opinion as 
to anybody's health. . 
A. Her health was good. 
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J., ' c . Q. What has been the condition of her health sinee that day, 
August 13, 19321 ' 
Mr. Bar.bour: We renew the objection on the same ground. 
A. She has been very nervous. I did not notice it the day 
she arrived home. I noticed she was irritable and 
page 110} cross at times, and unusually nervous at nights; 
something she had never had before. 
1V[r. Barbour: We object to that ans\ver. 
The Court: The objectio:Q. is overruled, and it will be .un-
derstood if you desire, the objection runs with each subse-
quent opinion along this particular line. 
A. She is extremely irritable at times and nervous all the 
thne, something- I have never known in her .before. 
Q. Since what tin1et 
A. Since she came home from Culpeper that particular 
thne, some time shortly after the 17th or 18th of August. 
· Q. What do you notice about her at nights i 
A. Usually she goes to sleep early and she gets up early. I 
am just the other way. I go to sleep late and get up late 
if I can. I wiH be sitting in the room reading·, and sbP, has 
been asleep. If I drop a book or anything like that she 
'viii call me and say, "What is the n1atter1" After I go to 
bed if I turn over in the bed and wake up she wants to know 
what it is all about, what is the n1atter with me. If I g·o to 
bed anywhere early I may g·et up and smoke a minute-she 
is awake and wants to kno'v what it is about-a lot of times 
she is a wake all during the night and calls me like she was 
scared about something. She is that way more or less aU the 
time now. She ·had not been that wav before this 
page 111 } trouble came up. · 
. Q. Did she ever refer to this incident talking to 
you in those nervous spells? 
Objection by nf r. Barbour. 
Objection sustained. 
1\fr. 1\fi.ller: Question 'vithdrawn. 
CROSS EXAlfiNATION. 
Bv ~fr. Barbour: . 
., Q. Now. I believe that you said you arc an employee of :the 
Southern Railway Company? 
A. Yes, sir. 
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Q. As conductor 1 
A. Yes, sir. 
Q.. What kind of conductor f 
A. Yard conductor. 
Q. "\Vheref 
A. Charlotte, North Carolina. 
Q. You live in Chester Y 
A. Yes, sir. 
Q. If ow far is Charlotte from ·Chester? 
A. Forty-four miles. 
Q. You go home every night 1 
A. No, sir. 
Q. !I ow frequently? 
i I 
.. l\.. A couple or three times a week; just when-
page 112 ~ ever I can. arrange it; as often as possible; some-
times for a week ; sometimes only a couple of 
days. 
Q. You did not notice your wife was nerv:ons before this 
thing happened Y 
A: No, she was not what I consider nervous. 
Q. Difference of opinion between you and her on that ques-
tionf 
A. Possibly so, sir. 
Q. You are not a doctor, are you? 
A. No, sir. 
Q. Or an expert on nervousness ·y 
A. No, sir. 
Q. You do know that your wife has a suit here pending, for 
$25,000.00' 
A. Yes, sir. 
Q. You do not suppose that had any effect on her nervous 
system? 
A. Not that I know of. 
·Q. You are here to help her in that suit, aren't you 1 
A. Yes, sir, sure am. 
Q. Have you been working regularly as a conductor! 
A. Practically all the time. Of course, since this depres-
sion our work has not been as good as in the past. 
Q. This depression has been on some time has not itt 
A. Yes, sir, since 19il0, is when I first felt it . 
. pag·e 113 ~ JOHN BOLDR.IDGE, 
a witness, being· first duly s·worn, says:: 
DIRE·CT E·XA~ITNATION. 
By Judge Scott : 
· Q. Will you please state to the jury your name, your age, 
re~idence and occupation? ,_ . 
Ruth G. Crowson y. James A. Srwan, Jr.' 95 
. A. John Boldridge, forty-eight years old, occupation, .sur-
V€yor; I live in Stevensburg, Culpeper County. 
Q. How long hav:e you been living in Culpeper? 
.A. .All my life. 
Q. How long have you been engaged m surveying? 
A. Twe11ty -seven years. . · 
Q. ~{r. Boldridge, will you please state to the jury w:hether 
10r not you visited at my request ~{r. Guy 1\{ay's residence 
near Inlet? 
A. I did. 
Q. When was that' 
A. On December 15th.. 
The ·Court: Of this month? 
A. Yes, sir, December 15, 1932.. ~ 
Q. Did you make a thorough examination of the premises 7 
A. I did. 
Q. You mad:e accurate measurements of the premises Y 
A.. Yes, sir. 
Q. IIave you prepared a plat showing the result of your ex-
amination and measurements 1 · 
.A. I have, yes, sir. 
page 114 ~ Q. Please produce it 
A .. I have it right here. 
The Court : Is that drawn from scale t 
A. Yes, sir. 
Judge Scott: ~lark it Plat, John Boldridge 1. 
'Q. Does that plat represent the situation as you saw it? 
A. Yes, sir. 
Q. The measurements Y 
A. Yes, sir. 
Q. The location of the houses? 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Barbour: 
··Q.. You do not know where that car was? 
A. None, except as pointed out to me. 
Q. You do not know whether it was correct or not t . 
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A. No, sir, I hav:e no idea where the car stood; it was 
pointed out by Mr. Scott,. ~Ir. ~!iller and Mr. May. 
Mr. Miller: Not by Mr. Miller .. 
Q. We were all there together. 
Mr._ Barbour: - • . 
Q. Mr. Scott and Mr. :.May were both theref 
A. Yes, sir. 
page 115 ~ The Conrt: No objection to that remaining on t 
Judge Scott: I will follo'v it up. 
. The ·Court : No objection to the 'vord "car" remaining on t 
Mr. Barbonr: I have no objection to· the car remaining on 
there. He said that correctly showed the situation. 
·· ·The Court: This thing speaks for itself. 
The Court: If all the measuren1ents are right there. The 
witness says they are, and it is .before the Court and jury. 
RE-DIRECT EXAMINATION. 
By Mr. Mille-r: 
Q. Mr. Baldridge, point ont on that map that is now be-
fore you, indicating by a lead penc.il mark where the front 
of the building is in 'vhich the bath room is located, that is 
the part ]ooking south, because the evidence is that it did 
front south? 
A. The bath room1 The front of the building¥ 
Q. The· front of the building in 'vhich the bath room is lo-
catedf 
A~ This is the bath here ; this is the engine room; that is 
the exact location of the building. (Indicating.) 
page 116 ~ Mr. ~filler: He has indicated where the front 
of the building is by writing that here. . 
Q. That is toward Culpeper¥ 
A. Yes, sir. 
Q .. With reference to that 'vhere is the engine room? 
A. Pencil mark engine rig·ht there. 
Q. 'Vhere then is the bath room? 
A. Bath room adjoins the· engine room. 
Q. Where then is the door that Mr. Barbour has interro-
gated about as leading from the engine room to the bath 
roomf 
A. Just as you pass through the door of the engine room 
to the left. 
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Q. Point out on there where it is 7 
A. Rig·ht there. (Indicating.) 
Q. Whereabouts is that room, that is the engine room, i~ 
the engine located f 
A. Located eight feet from the door leading into this en-
gine room. 
Q. You mean at the point of that rule Y 
A. From the outside to the engine is eight feet. 
Q. That represents the engine? . 
A. Yes, sir. 
Q. How high is the top of that eng·ine from the floor? 
A. Two feet. 
Q. From the floor 1 
A. Yes, sir, the top. 
Q. Was there a belt to that engine when you were there f 
A. There is. 
page 117 } Q. What else did it connect ,,~ith? 
A. The pump. 
Q. How far from the engine to the pump? 
A. I will say three feet. 
Q. Did you measure the distance from the floor in the 
bath rooni to the ceiling? 
A. I did. 
Q. What was it¥ 
A. Ten foot pit-ch. 
Q. Describe the wall between the pump bouse and the bath 
roo1n? What was it made of¥ 
A. Timber wall or plaster-plastered on the inside of this 
bath room from the engine room. 
Q. Any lathes there 1 
A. There was. 
Q. Any of the plastering· down? 
A. There is. 
Q. What per cent of it on either side 1 
A. I will say there is knocked off fully a fifth of the entire 
plastering and at the bottom there appears to have been a 
studding or upright piece broke, leaving a space the whole 
length of the room-apparently had rotted off, taken off, and 
that place was left uncovered. 
Q. What is the distance from the floor up to plastering? 
That is what is the height of that space 1 Did you n1easure 
that? 
A. Yes, sir. 
page 118 ~ Q. You kno'v what the n1easurement is from the 
floor? 
A. Where this plastering has all been kt1ocked off, it is 
fourteen inches. 
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Q. That through all the distance of the wall between the 
bath room and the pump house? 
A. The san1e distance all the way, that is that space, yes, 
E:iir. 
Q. vV ould a person encounter any difficulty in looking un-
der that place with the 1nachinery in the pump house, assum-
ing that same machinery to have been in the pump house, to 
have been there 'vhen you n1ade your examination~ 
Objection by 1\tfr. vVaite. 
Q. Assuming the same 1uachinery, the same pump and the 
same belt as you have described, to have been in the pump 
house on the 13th of Aug·ust, 1932, as you found to be there 
when you made your examination and the calculations con-
cerning which you have testified, could a person, a man of 
the size of J. A. Swan, J-r., have gotten through or under that 
space without encountering· difficulty f 
A. I do not think that he could without encountering dif-
ficulty. He might have gotten under there, but he would have 
met resistance in getting under there owing to the fact that 
this belt and machinery and engine were there; he probably 
could have gotten unde1· there; he certainly would have met 
resistance. 
Q. Are you acquainted with ~Ir. J. A. S'wan, Jr. Y 
A. I am. 
page 119 ~ Q. About what size man is he~ 
A. I would say ~fr. Swan would 'veigh 160 or 
70 pounds. 
Q. What is his height? 
A. About five· feet and a half probably. 
Q. Could a man of the size of J. A. Swan, the stat·u.te· of 
,J. A. Swan, have looked over in ~his broken place that you 
have described in the wall between the pump house and the 
bath room, without standing on son1ethingf 
A. I do not think he could. 
Q. Why do you say that t 
A. Because that is up too high-unless he got up on the- en-
g-ine to look over. 
Q. By getting up on the engine would he l1ave been able-
to look throug·h this open space you have described?' 
A. He could. 
Q. \Vas J\oir. Guy ]\fay there when you were· present on the 
g:r;ound? 
A. Yes, sir. 
Q. Did he point out to you whe1·e a certain ear· stood·¥ 
A .. He dieT. 
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Q. Was that on the opposite side of the road from where 
you were~ 
A. Yes, sir. 
Q. Did you measure the distance from that car Mr. May 
pointed out to you to the pump housef 
A. I did. 
Q. What 'vas the distance? 
11.. Thirty-eight feet. 
page 120} RE-CROSS EXA.l\:IINATION .. 
By :Nir. Barbour: 
· Q. The 'vhole information that you have, that is the loca:-
tion of that car, you got from Mr. Guy May? 
A. Yes, sir.. I do not know anything about it except the 
position he pointed out where this car was.. That is all. 
page 121} GUY MAY (recalled). 
RE ... DIRECT EXA~IINATION. 
By Judge Scott: 
Q.. Were you present at your residence on the 15th of De-
cember, "rhen ~fr. Boldridge was there taking measurements? 
A. I was. 
Q. Will you please state to the jury whether or not the 
conditions sho,vn to Mr. Boldridge were the same as they were 
Qn the 13th of Aug·ust last f 
A. Identically the same. The lock hae been taken off, and 
the lock had been removed. 
The Court: Identically the same inside and out' 
A. Yes, sir, except the lock. 
RE-CROSS EXAMINATION. 
Bv Mr. Barbour: 
··Q. You stated the conditions were identical at the time that 
this plat was made and at the time of this incident on the 
13th of August 1 
A. Yes, sir, except the lock. 
Q. Also a portion of the floor in the bath room had been 
covered had it not with some timber? 
A. That little platform. · 
Q. That had b~en put in long since the 13th of 
page 122 } August? 
A. It had been built and moved back on the 
back porch for the carpenters to raise the house. 
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Q. The house had also been raised some tin1e had it not. 
and new studding or something put in 1 
A. Before the 13th. 
Q. That was done before the 13th¥ 
A. Yes, sir. 
Q. When .you were on the stand before I believe you stated 
that, when -asked where you 'vere that afternoon you said you 
were off at some man's named l\.fartin f 
A. Yes, sir, I had gone over to ~Ir. l\ia.rtin 's to load some 
stock with l\ir. -Rice Green. 
Q. What Martin is that1 
A. I do not know what his nan1e is. 
Q. Where does he live T 
A. Lives ·on the old Y a.ncey Place. 
Q. And you were at his house? 
A. Yes, sir. 
Q. Came through there and went to Rice Green's house? 
.A. Yes, sir, stopping by home. 
Q. In the meantime-¥ 
A. Yes, sir. 
Q. What· time did you get home 1 
A. Six o'clock . 
. Q. Was that after Swan had been there7 
page 123 ~ A. Before, to tell n1y wife to be ready to bring 
the little kid to the Doctor. · 
Q. From there you "rent over to Rice Green's! 
A. To unload the stock, yes, sir. 
Q. Who was with you on that trip? 
A. 1fr. J. L. Spicer went with me to load the stock, and 
Mr. Rice Green and Mr. Spicer drop-ped off at his home; I 
dropped .by home to tell my wife and sister-in-law to be 
ready to take the child to the doctor. 
Q. Swan had been there when you went by there¥ 
A. No, sir. 
Q. You had dropped Spicer off at his place f 
A. Yes, sir, at his house. · 
page 124 ~ l\iRS. PEARL NIA Y (recalled). 
RE-DIRECT ~~A!fiNATION. 
By Judge Scott: 
Q. Mrs. May, I show you a drawing which has been intro-
duced in evidence by Mr. Baldridge, and on that drawing· I 
call your attention to a square marked "Car". Will vou 
please examine that. Now, please tell the jury whether that 
is correctly located as it was, as the Swan Car was on the 13th 
of August lastf 
----·-~ 
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A. It is. 
Q. You tell it by what? 
A. It is almost on a line with the front of the pump house, 
under a tree. 
Q. In front of the pump h~use 7 
A. Yes. 
Q. You are certain about that being the location Y 
A. I am. 
RE-CROSS EXA~IINATION. 
By Mr. Barbour: 
.. Q. You were not there when ~Ir. ~{ay undertook to point 
out to this gentleman these locations, were you? 
A. I was not where? 
Q. You were not present~ 
A. Here¥ 
Q. When l\1r. ~lay pointed out to Mr. Boldridge the points 
on the ground 1 
page 125 ~ A. To Mr. Boldridge, no. 
Q. So you do not know whether he pointed out 
correctly or not'~ 
A. No, I do not know whether he pointed out the correct 
place or not, but I know where the car was. 
~T udge Scott : 
Q. Yon know where his car was 1 
A. Yes, sir. 
1\fr. Barbour: 
Q. Yon know there are a lot of trees along there? Some 
of them 25 feet, aren't they? 
A. Only one on a line wit11 the pump house, that this car 
'vas parked under. 
Q. You particularly noticed that, did you? 
A. I did. I noticed the location of the car. 
Q. It was bnpossible for you to see that car when you were 
in the bath room, wasn't it? 
A. Oh, yes, I did not see the car at all in the bath room; I 
didn't see the car. 
Q. I understood you to say that. I also said it 'vas not 
possible for you to ·see it? 
A. I suppose it was possible. I do not know. I did not see 
it. . 
Q. And when was the first time you did see the car 1 
A. When I can1e out. 
Q. The first time you saw the car was when you came out? 
A. Yes. 
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·Q. .And you came out through a door to your-
page 126 ~ you call it your laundry, I believe~? 
A. Yes. · 
Q. You remember testifying at the 1\fagistrates' trial that 
you saw the car at the stable? 
A. I did not testify at the 1\{agistrates' trial. 
Q. And saw Jim Swan get out of the car at the stablef 
A. I did not. 
1\{r. Miller: 
Q. M:r~. May, if the jury were to go to your house and on 
the ground could you point out to them where the car was 
that brought Mr. S'wan to your premises on the 13th of Au-
gust, 1932? 
A. I could. 
Objection by 1\!r. Barbour. 
Mr. Miller: I think it is a fair question. You mean to tell 
she cannot point out where the car stood t 
The Court: Objection sustained. 
Exception noted by lVIr. 1\Hller. 
:INI r. Miller: I thought if Your Honor did permit us to-
ll ave a view-(broken off). · 
The Court: The Court has not n1led as to whether or not 
we will have a view. 
page 127 ~ 1\Ir. l\Iiller: I asked 1\fr. Barbour if he ob-
jected to it and he said he did not. 
1\fr. Barbour: You misunderstood me. I said I rather 
thought we would not object. 
The Court: That was the substance of 1\fr. Barbour's 
agreement, tl1e question of whether the situation there was 
substantially the same as it was on the 13th of August. The 
Court will rule at the proper time. 
1\{r. l\Hller: I only wanted to qualify her to say if she-
could do that. 
The Court: We are just consuming time. 
Mr. l\Hller: Can the 'vitness answer that question? I ask 
if she could do it. 
The Court: The Court will let her answer it. 
A. Yes. 
,T udg·e Scott : We rest in chief. 
The Court : The plaintiff rests. 
Ruth G. Cro·wson -y. James .A. Swan, Jr. lOl 
page 128} · .S. F. RIXEY) 
a witness, being first duly s'\vorn, says: 
DIRECT EXAlvliNATION. 
By ~Ir. Barbour: . 
Q. Mr. Rixey, your name is Samuel F .. Rixey, I believe! 
A. Yes, sir. 
Q. What is your age1 
.A. Sixty-two. 
Q. And your residence' 
A. Culpeper. 
·Q. And what is your profession? 
A. Civil Engineer, land surveyor. 
Q. How long have you been in that business' 
A. About thirty some years. 
Q. Did you in October, 1932, at .the request of ·counsel for 
the defendant in this c.ase, make a visit to the May residence 
for the purpose of making measurements and drawings to de-
pict the situation of the hath house and its contents, with 
reference to certain points which 'vere pointed out to. you 
as the location of a car that Mr. Swan was supposed to have 
been in? 
A. I did. 
Q. State who you were accompanied byf 
A. :i\'Ir. Doug·las Swan was one. 
page 129 ~ ~:Ir. :i\'Iiller:. I see what you are going to attempt 
to prove. It may ·be now that we will have to 
call 1\frs. 1\:Iay back to the stand. 
A. ~Ir. Douglas Sw·an and 1\ir. 1\:IcGee and ~fr. Charley 
"\Vaite. I think they were the four of us. 
Q. \rVho pointed out to you the supposed location of Mr. 
Swan's car? 
A. ~fr. l\lfeGee put it there at the request of the others, and 
I took the measurements from the points he designated. 
Q. Did you make a drawing sho,ving these locations? 
A. Yes, sir. 
Q. And the dimensions of doors, floors, walls and the area 
of broken plaster, etc. f 
A. I did. 
Q. Will you take this plat and explain to the jury the dif-
ferent points on it, this blueprint please? 
Mr. J\ililler: ~Iay it please the Court, as I understand the 
practice in regard to excluding witnesses from the court room, 
:i.s that where one class of witnesses are going to testify along 
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certain lines one is not supposed to hear the other testify, but 
now that the testimony in chief is in, and the witnesses for 
the defense are going on, I think that we have the right t<> 
have them in the court room to hear these statements if they 
·. expect to contradict them. 
page 130 ~ The Court: The Court has found it proper t<> 
. exclude all the witnesses that e.xpect to be put 
upon the stand. If a witness has finished his testimony he 
may come in, but if he has not and there is any probability 
of his being recalled for any purpose, under the rule he is 
excluded. That is the rule of the Court. 
Mr. 1\'Iiller: And the right to call that 'vitness back? 
The Court: The Court has made its ruling. Counsel will 
submit to the ruling of the Court. 
A. These blueprints are all made frorn the san1e place, just 
like a photograph made from the same negative. They are 
identical and alike. The object of our drawing. You will 
see here bath room floor. I will start from that point, initial 
point, in which a part of it is on the platform. The bath 
. room floor is of cement and the platform is about 3lf2 inches 
higher than the cement floor and that brings it on a level with 
the pump room floor, adjoining·. Now, the bath room, this 
room is six feet wide by the distance here, 12 feet long from 
outside to outside, or about 11 feet inside. 
Mr. Miller : · 
Q. Which is the front of the building f 
A. This is (he step to the house and here is the 
page 131 ~ bath room floor. 
Q. Looking south 1 
A. Looking south. 
Mr. Barbour: 
A . .And the line of the porcl1 is right up here at the edge, 
or the left. The bath room lies between the shed room on one 
side and the pump room, being on the east side of the bath 
room~ and the shed ro01n being on the west side. The door 
to the pump room is rig·ht where my finger is, pointing here, 
marked ''Door''. Tha.t is a 2 by 8, six by eight door; the 
door from the pu1np room into the bath room is about 2 feet, 
Rix inches, or six feet six inches here. The back door to the 
bath room goes out in the other shed room, which is on the 
north side of the building·, and there is another door possiblv 
for making· outside contact. There is another door from the 
shed room, back into the shed room ·and another door up here. 
Those are all the doors. .A window in the bath room· right 
above this platform. That 'vindow is 10x12 8, and the sill of 
., 
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that window is thirty inches above the platform, and the cur-
tains on the inside-and a wire screen over that window. 
~Ir. l\Iiller: Looking towards Culpeper 1 
A. Looking towards the house. 
Q. That is Culpeper' 
A. Yes. 
page 132 ~ 1\:fr. Barbour: 
A. The steps of the house are 12 feet, are twelve 
feet from this shed roon1, and the east edg·e of the steps is 
a bout the middle of the door. -The distance of the middle 
of the door· coming into the pwrn house to the corner of the 
porch is 21 feet and a half. The distance frmn the n1iddle of 
the door by the pump room to the pump house is 261j2 feet. 
The distance from the point of the car that you asked about, 
I have marked here. I have marked McGee. He said he was 
in the side of the car-(broken off). 
Q. That i~ the point the pointed out to you 1 
A. Yes, sir. I made that from the side of the car with the 
building- in front, and I did not ask if he 'vas seated in that 
car. I-Iere is the door, 2 by 8 door; with that location then 
'vhere ~icGee was, with ths location of the door, which I 
n1easured on the buildii1g and this other door, the door is 21 
feet and a half fro1n the n1iddle of that door to this point, 
"There it should be just behind the steering wheel of the car. 
Q. That is the door to the pump roon1? . 
A. Door to the pump room. Looking down on the draw-
ing that is the way it looks. If you are standing; in the bath 
roo1n and looking this way, you have an appearance something 
like this. (Indicating.) R-ight along that line A B would look 
like this. (Indicating.) In order to tnake the bearing of A B 
look this way, I wanted to plat that bearing down 
page 133 ~ on the map, I just transferred it up here and then 
platted it down, which we call a vertical elevaton. 
The door, the 2 by 8, 6 by 8 door when platted down here 
would have this appearance (indicating}, and it has a four 
inch casing, looking at it vertically, and the floor, that side 
of the pump room was 3lh inches higher than the cement floor 
of the bath room. That floor then, the line here, that lower 
line would represent the floor, and this other line would be 
the floor of the pun1p room: The distance of that is 31/2 
inches by the scale, which is one-half inch to a foot. The 
studding between these two partitions here are two inches by 
six inches. , 
Q. S'ix inches running in the way of thickness of the wall? 
A. This represents then the appearance of the wall, look-
ing from the bath room side. 
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Q. Does that indicate where the plastering was solid and 
where broken? 
A~ Where the plastering was solid and only where tlu~ 
plastering was broken are represented. I dotted those and 
marked there lathes. Lathes and broken there too, the 
plastering was. 1\iany lathes here up on the ceiling was broken 
off and do"\\'11 here where you see studding, the plastering was 
all broke and it was down between there and the pump room. 
This board along here was blocked up solid with 
page 1.34 ~ boards. 
Q. What \Yas the width of that sold. board from 
the floor~ 
A. Four feet, seven inches to the top of the board and 
then the lathes. 
Q. This is the pu1np room side of the wall? 
A. No, this is the bath room side of the wall. The pump 
room side, I made another drawing of that. Of course, there 
are a lot of other details here. I have got the engine marked 
there Engine. I have got the. pump marked here; that is the \~ 
belt. In the pump room there was a shelf, which shows in ·· 
the plan. It is on the pu1np room side. '-
Q. It has been testified here that t.hs floor here and this 
shelf here were put in there between the time you '~ere there 
and the time of the occurrence. , 
A. That platfonn ,~.ras. I did not know that. I measured 
it at the time I did 1ny drawing. 
The Court: All of this was to scale Y 
A. Yes, sir. 
Q. Twenty-four to one? 
A. Yes, sir, half an inch to the foot. 
Q. ...t\..s I understand you, this was boarded up with solid 
planksf 
A. Yes, sir. 
Q. I am talking about where it is marked ''Boards'', to the~ 
height of four feet, seven inches? 
page 135 ~ A. To the top of the hoards, but the bott01n 
parts were not half that. The drawing shows that .. 
Q. Open all underneath there? 
A. Yes, sir. 
Q. And this is the crack outlined by the broken plastering? 
A. By the broken plastering. 
Q. This place here? (Indicating.) 
A. Same Ilere, same down here. (Indicating·.) That is the 
door. 
Mr. Waite: Any opening at the bottom of that door~· 
A. No, solid door. 
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}.fr. Barbour: 
Q. Any broken plaee over the top of that door? 
A. Just as shown at the top; up in the top of the ceiling. 
Q. Now, going back to this line of vision, you have testi-
fied as to this line, 2llj~ feet running to the middle of the 
door? 
A. Yes, this point. (Indieating.) 
Q. How about the line of vision extending in through that 
door, assuming this door to be open, whether or not you could 
see the door to the hath room along tha.t line of vision? 
A. This is the exact location of one of the door posts, and 
here is the other door post. (Indicating.) From here at this 
point at the initialll, and a line drawn from the 
page 136 } same point here, along up to the door frame there, 
would g·ive the place he would be, about six inches 
across there into that door; that ·would be visible from this 
point. 
Q. The eminent elevations in that a.re this post there, this 
corner here? 
A. That is in the pump room right here {indicating), and 
stood by that \Vall there. At present the eminent point is 
fu~ . 
Q. But the en1inent point of this door~ the door itself, and 
anybody standing in front of this door would be that point and 
not this? (Indicating.) 
A. In front of the door if the door were open would be a 
six-inch view into the bath room itself. 
Q.. But the eminent point as to this door is that post and 
this one crack over here? (Indicating.) · 
A. Provided the door would open far enough. 
Q. I believe you have already testified in response toques· 
tions by the Court that all of these lines right here are drawn 
to scale? 
A. Yes, sir. 
Q. The only thing you do not know anything about is about 
~fcGee, pointed out to you by somebody else f 
A. By somebody else. 
1\fr. Barbour: We offer this in evidence. 
page 137 ~ Q. Did you make also a sketch you testified you 
made, a sketch of the bath room side of that wallf 
A. Yes. 
Q. Did you make a like sketch of the pump room~ 
A. I did. 
Q. Please explain that? 
A. Not having- roon1 enoug-h on this sheet I had to use an-
I~ 
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other sheet to make the. pump room-I made a sketch of the 
pump room. This floor of the pump room is practically the 
same as the pump room here. This is the hole looking out 
from the pump room side. In making the hole o~ the bath 
room side, the plastering and drawing I left that out. and 
never made the studding, and a part of this part of the stud-
ding· on the pump room side, except in one instance and that 
was this. (Indicating.) I marked the location on the pump 
room side in order to bring out the point. This is exactly 
shown~fr~m the pump room side. Here is substantially the 
bath room ·floor. This is the engine as you look down upon 
it; these are the two fly wheels. This is the belt. Here is 
the pmnp. This is the pipe. This is the line of studding, 
showing six inches. Here is the door coming· into the bath 
room. This is the wall, and here is the door-door to pump 
house. Those fly wheels looking at it down, just look like 
two straight lines pretty much, but when you look at it this 
way you g·et a peculiar yiew of it, and this is the 
page 138 ~ small wheel with the belt, carried the .belt and the '"_; 
larger wheel running the pump. Here is the shelf 
up there, and there are thirty-four inches from the bottom of 
that shelf to the pump roon1 floor, and six feet from the bot-
tom of this little opening here fro1n the engine room. 
Q. Explain that to the jury? 
A. Those three lathes were jnst broken at a length of two 
pieces of studding. The studding was 16 inches apart, S() 
the whole length of lathe broke out ''ras thirty inches long 
by six inches down-this piece running across the middle of 
it. 
1vir. 1viiller ~ 
Q. That was there f I : 
A. Across that opening .. 
Q. At the bottom f 
A . .At the bottom. 
Q. You mean that wire was near the ceiling- '1 
A. ,Just in the middle of the place. 
Q. Between the bath room and the pump housef 
A. About the middle of ·t.he wails. 
Q. Between the two houses~ 
A. Yes, sir. 
:Mr. Barbour: 
' t 
, I 
I . ) 
,-
.A. This up here is the exl1aust pipe ti1at runs up and ran out 
· a windo·w on the north side. Now, I do not think 
page 139 ~ there is very muci1 more on that drawing, exeept 
· you see these different things here. You can see 
that sbelf which is five inches here and seven inches at that 
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encl. l{ind of irregular-here is this engine; that shows the 
height of the engine-here is this other shelf-here is the 
height of the exhaust pipe. I-Iere is a window out in front, 
and overhead the ceiling of the pump room was solid except 
a two-foot square. 
Q. There was no lathing on the pump house side of that 
studding~ · 
A. No, sir. 
Q. The lathing was only on the bath room side? 
A. Yes, sir. 
Q. And part of the plastering had been broken? 
A. Yes, sir. 
1\:fr. Barbour: Vve offer this drawing in evidence. 
No cross exan1ination .. 
Mr. Miller: We want to renew our motion now for a view 
of the premises at such time ~s Your Honor thinks proper. 
It appears to me that this is as good a time as ever to decide 
the question. 
page 140 ~ l\1:r. Barbour: vVe have no objection to a view 
if your Honor please. 
The Court: II ow far is it there fron1 here 1 
Judge Sco~t: Three miles from here. 
page 141 ~ S. F. RIXEY (reca1led). 
CROSS EXA~IINATION. 
By Judge Scott : 
Q. Mr. Rixey, take that map of yours. l\1r. Rixey, when 
you 1nade that n1ap you undertook to give a fair representa-
tion of the situation down there, did you not~ . 
A. I undertook to g·ive an exact representation of all physi-
cal facts-and what I was told to g·et. 
Q. Yon did not put on there the location of the roadway. 
A. Well, the location of the roadway. 
Q. vVhy did you leave that off? That is a material situa-
tion, isn't it? 
A. In order to bring that out I would have had to make 
another drawing. The scale of this is one-half an inch to a 
foot-to bring out the details it would have taken another 
drawing. 
Q. And the reason you did not do it was simply making 
another drawing? 
A. That is one reason. I was not asked anything part.ic.u-
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larly about the roadw·ay. That is another n1atter-if it would 
have been possible to put it on the drawing. 
Q. \V ould there have been any difficulty in making a proper 
drawing of the roadway so that the jury rnig·ht see the situa-
tion? 
A. No, sir. 
· page 142 ~ Q. I observe that you put there on the far cor-
ner, a circular mark "~IcGee". That represents 
what? 
A. That represents, when they w·ent down there they asked 
1\fr. McGee to put the car at the place where it was, at a certain 
tin1e, which they designated, and l\fr. l\fcGee designated the 
point. I asked ~Ir. 1\IcGee to locate ·the steering wheel of 
the car as near as he could, and I took that point-that car 
'vas placed at the place where he said it was, and from that 
point I drew this-took these n1easure1nents. 
Q.. Did you have the car there itse~f ~ 
A. Yes, sir, I think the same identical car that was down 
there. 
Q. Did he put the car in place? 
A. Yes, sir, headed toward Culpeper. 
Q. The car then was in place, headed towards Culpeper;. 
and you undertook to make those straight lines represent the 
line of vision from a man sitting in the car at the steering 
wheel, headed towards ·Culpeper? 
A. And straight line also to represent distance. 
Q. Answer my question. 
A. Yes, sir, line of vision-where a man sitting in the 
car at the steering wheel on the lefthand side, where a man 
sitting there, the line of vision in sitting there. 
Q. You got the car there? 
A. Yes, sir. 
page 143 ~ Q. You made him place the carY 
A. Yes, sir. 
Q-. And tl1e car was facing towards Cuipeperf 
A. Yes, sir. 
Q. 'Vi th his back to the pump house Y 
I ' 
I : 
., : 
A. No, the side of the car was to the pump house. ,Just 
about in the direction about like mv hand would be to me 
if the steering wheel were here. (Iil.dicating.) 
Q. Was the car parallel· with the front line of the pump 
house! · 
A. No, sir, parallel with the road. 
Q. Was it in the road Y 
A. 'iV as not in the road~no, it was around near the, near· 
a tree. 
Q. That put part of it on the grass, didn't itf· 
A. Yes, sir. 
\ 
' 
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. :Q. That point, at the opposite point along there, ·where 
you could look into the door along those lines? 
A. No, sir_ 
Q. \Vhat othe·r point w·ould you make tl1e same line of 
vision? 
A. A few feet back of it. 
Q. I an1 just trying· to get at that line of vision. That line 
is the only line upon which you look into the door as you 
l1ave on your line 1 
A. No, sir. 
page .144 ~ Q. Where else could you l1ave stood and had 
the sa.me line of vision? 
A. You could have stood a:nywlwre back for ten or twelve 
feet. 
Q. You would have to be hack of it and in the same line? 
A. No, not back of it; back down the road in the same di-
rection. 
Q. Is your line of vision straig·ht or erooked' 
A. Straight, but the other that would go thtough conversion 
at the same point. 
Q. You got into the only line w·here you could throw the 
line of vision to the righthand side of the door leading into 
the bath· room ·1 
A. No, sir, farther back You could see fnrther back. I 
will show you on the map. 
Q. The line of vision happened to be so that you could see 
a man at the doorf 
A. Yes, sir. 
Q. .At the lock of the door? 
A. Yes, sir. 
Q. You could not see back beyond that? 
A. If you were eight or ten feet or better. 
Q. Could you see anybody on top of the n1ael1inery there' 
A. No, not from there at all. 
Q. So that in order to fulfill the conditions of Mr. ~IcGee 
you had to g·et off the road on the g·rass with the cart 
page 145} Objection hy ~fr. Barbour. 
Judge Scott: He has made that statement. 
He said that ~Ir. ~fcGee pointed to him the place whete tbP. 
car was. 
The Court: Your question varied from that and assumed 
another phase. Your question as I understand it conta!ned 
an assumption that there has been no evidence to sustain-
that no such evidence should be introduced. Therefore, the 
objection is p:ood. I think that the objection is good. This 
'vitness testifies that this was taken from a point that Mr. 
~IcGee pointed out to him. You can ask him whether there 
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was any other point at which those conditions would be ful-
filled. Understand in making that ruling you may ask him if 
there are any other points at which those conditions would 
be fulfilled. 
Judge .Scott ~ 
Q. ·Mr.- ~IcGee, will you please state to the jury whether 
there was any other point that would fulfill the conditions 
stated by J.\.Ir. ~IcGee other than the one located McGee on thi8 
mapt 
Mr. Barbour: No condition prescribed by ~{r. ~lcGee. 
The Court: You n1ay ask him if there is any other point 
from which a man in a car could see into that door, and if so, 
what would be embraced in his vision. He has nothing to do 
with the conditions. 
Judge Scott: \Vill Your Honor frame the ques-
page 146 ~ tion f 
The Court: ~Ir. Rixey, is there any other point 
where the car could have been placed that a person so placed 
in the car co_uld see into that doorway 1 
A. The answer is this. That any point around there to see 
into the bath room door or to see through this door against 
that ·way-the vision if that door were open-of course, the 
state of that door-so that you could see through here (Indi-
cating) could be drawn from the point of vision just past that 
door frame on the east side and would come back here and give 
. a view down toward the pump house. If the car were placed 
back here (inqicating) within the line of vision same, the 
bath room door and lines of the pump house. 
The Court: Then as I understand your answer-it means 
this, that if the car 'vere placed at a point to your right the 
line the line of vision of a person in that car if the door wero 
open would still see through the door but would be shifted 
to the right as I see it from where it 'vould be at the point 
you have marked circle, and if the car were placed further 
to your left the line of vision ·would still be through the door 
if it. were open i 
A. Yes, sir. 
page 14 7 ~ Judge Scott : 
Q. The shifting of position would shift the line 
of vision¥ 
A·.· Yes, sir. 
Q. Tell us, Mr. Rixey, ho'v far is the point '' ~fcGee'' from 
the road Y 
A. I did not take any actual measurements of that. 
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Q. Give us in feet? 
A. Point marked McGee was on the left side of the car 
headed toward Culpeper, about five or six feet from the edge 
of the traveled part of the road. 
Q. Five or six and on to the grass 1 
A. On to the grass. 
Q. That is where 1\tir. McGee placed his carY 
A. Yes, sir. 
Q. You did not get in the car yourself 1 
A. No, sir. 
Q. You did not identify your line of vision, did you, by get-
. ting in the car and looking yourself~ 
A. The measurements would show that. 
Q. I am talking about your line of vision 1 
A. No, sir, I did not get in the ear. 
Q. You assun1ed the point that ~Ir. McGee stated and drew 
your line {)f vision 1 You did not get in the car to see if you 
could see it or not f 
A. I do not remember. I th.ink possibly I might have. I 
did not regard that 'as a material point. 
page 148 }- Q. Don't you think it was material to show on 
your plat that this car had left the road and gone 
on to the grass, in order to get this line of vision 1 . 
. A. I was asked to make m-easurements-take the measure-
ments from the car-l was not trying to get in there to see. 
Q. You said you undertook to get all the interesting and 
material points T 
A. No, sir. 
Q. You did not think it of any importance to show the car 
was off the road on the grass, did you 1 
A. If the car was there it was there. If it 'vas not it was 
not. I had nothing to do wher-e the road 'vas as to location 
of the car. I told you exactly what I thought about it as near 
as I could. 
Q. Was the car at that place when you got there? 
A. No, sir, we went down in the car. 
Q. vVas the car moved about at different points before it 
'vas finally located¥ 
A. No, sir. 
Q. You are sure of that f 
A. I am satisfied. . 
Q. Isn't it a fact, 1\tir. Rixey, that the car was shifted froin 
point to point before it 'vas .finally located at the ~IcGee point? 
A. No, sir. 
page 149 }- Q. Isn't it a fact that that car was placed at 
. n1ore than one point ~o you could look into the 
door, and finally adopted that one~ -
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A. The car was driven down there ·and stopped, and got 
out, and after we were out Mr. McGee was asked to place 
the car at the point 'vhere it 'vas standing at that time. 
Q. Wasn't it put other places before it was finally located 
there? · 
A. It stopped for us to get out to put it at that place. 
These facts that I hav-e stated here can be confirmed by dra,v-
ing if you will properly study the drawing and exa1nine it. 
* 
At this point on the motion of the plaintiff and with the. 
consent of the defendant, the jury in the presence of the Court, 
the parties. and counsel were taken to the scene to have a 
view and a. view there had a,nd returned to the Court room and 
the testimony resumed. 
page 150 ~ SARAH BENNETT, 
a 'vitness, being first duly sworn, says : 
DIRECT EXAMINATION. 
By ~ir. Barbour: 
Q. Sarah, 'vhat is your name f 
A. Sarah Bennett. 
Q. How old are you? 
A. Eleven. 
Q. Eleven years old f 
A. Yes, sir. 
· Q. Whet·e do you go to school? 
A. Culpeper. 
Q. Y 0u were summoned here as a 'vitness for the plaintiff, 
were not you 1 
~Ir. ~!iller: What has that got to do 'vith it? she 'vas sum-
moned. 
The Court: She may state if she knows-. 
Mr. ~Hiler: We will admit the fact. 
Mr. Barbour: 
Q. Sarah, were you at the l\iay residence, Saturday even-
ing, in August, when ~Ir. Swan and another n1an drove up 
there in the car and got out f 
A. Yes, sir. 
Q. Who was there at the time with you 1 
A. A little o~tt in the yard with n1e, a little boy .. 
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Q. Was little Ruth Crowson there with you at 
page 151 } the time f 
A. No, sir. 
Q. Nobody in the yard hut you and the little boyY 
A. That is all. 
Q. Who ·was the little boy' 
A. 1\{rs. Crowson's son. 
Q. About ho'v old is he~ 
A. Six years old. 
Q. Just tell the jury what was done, what happened there 
wl1en the car came in' 
A. Well, 1\{r. Swan asked for 1\ir. ~fay. Asked where Mr. 
1\Iay was. 
Q. Before that occurred \vhere did the car got 
A. At the barn. 
Q. Did anybody get out of the carY 
A. I did not see anybody. 
Q. Then the car came back down near the house, did it? 
A. Yes, sir. 
Q. Then what was said by anybody~ 
A. ~Ir. Swan asked where 1\{r. 1\-Iay was, and I think Sonny 
Crowson asked 1\tirs. l\1:ay ·where he 'vas. Mrs. M.ay said he 
·was not there; tl1en he asked for ~Irs. May. 
Q. Did you tell 1\{r . .Swan that7 
A. Yes, sir. 
Q. And then what was .asked' 
A. And then he asked 'vhere :Mrs. ~Iay was, and I told him 
she was in the sb ower bath room. 
· Q. What did he do then? 
page 152 } A. He got out of the ~ar .. 
Q. Where did he go? 
A. He went to the door. 
Q. Wbich door? 
A. To the pump house door. 
Q. Was that door open or shut at that timet 
A. Open. 
Q. What did he do then Y 
A. He stepped in the door. 
Q. With both feet? 
A. With one. 
Q. And what did he do Y 
A. He came right on out. 
Q. Did you hear any statements made there by anybody 
in tlui bath room, or anybody out? 
A. No, sir.. 
Q. You said that Ruth was not 'vith you. Where was Ruth 
at that time! 
116 Supreme Court of Appeals of Virginia. 
A. She was in the shower bath room with her mother. 
Q. You know what she was doing in there or why she went 
in there~ 
A. She went. in there to take a bath. · 
Q. You know why Mr. Swan stepped up and backed out of 
the doo-rt 
A. No, sir. 
Q. Where did you go then~ or what did you do! 
. pag-e 153 ~ A. I was standing there in the yard. 
Q. Did you hear :1\{rs. May make any statement 
to Mr. Swan? 
A. No, sir. 
Q. Did she say anything about where Guy was1 
A. She said that he was down in the garden. 
Q. Was that in response or not to a question from Mr. 
Swan as to where Guy was~ 
A. He ask-ed at first. 
Q. After he got to the door, you mean Y 
A. No, while he was in the ca.r, when he first got there. 
Q. You did not hear him ask the second time¥ 
A. No, sir. 
Q. But you did hear Mrs. May say he was in the garden "l 
A. Yes, sir. 
Q. Then what did he dof 
A. He sent me down there and I took the little boy. 
Q. Mr. Swan sent you down there in the garden? 
A. Yes, sir. 
Q. Did you go down to the gard-en with the little boy f 
A. Yes, sir. 
Q. Was Ruth with you then Y 
A. No. 
Q. Was not there at all f 
A. No. 
Q. Did you find Guy in the garden 1 
page 154 ~ A. No, sir. 
Q. Ho'v long were you gone down there¥ 
A. I reckon I was gone down there about five minut-es. 
Q. When you g·ot back where was Mr. Swan Y 
A. He was standing by the car. 
Q. Did you see anybody else there Y 
A. No, sir. 
Q. Did you see Mrs. May? . 
A. Yes, she was coming· up the steps. 
Q. Did you hear her say anything 1 
A. She said she ·was going· in the house to get a gun. 
Q. Did you see ~fr. Swan go to the bath room doorT 
A. No, sir. 
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Q. Did you see him put his hand on the door? 
A. No, sir. 
Q. Could you have seen him if he had done it? 
A. No, sir, not very well. 
Q. When you saw 1\tlrs. May, how was she dressed Y 
A. She had on a dress. · 
Q. Did she have on a bath robe 1 
A. No, sir. 
Q. What kind of a dress was it? 
A. A. brown dress. 
Q. Did l\lr. s,van appear to be drunk? 
A. Yes, sir. 
Q. How did he do? 
page 155 ~ Objection by 1\f.r. 1\:liller. 
~fr. l\iiller: How he appeared to an infant 
child eleven years old. 
The Court : I think it is admissable. Its weight is for the 
jury to determine. 
~ir. 1\Hller: Ho-w did 1\fr. Swan appear. 
Judge Scott: I object to the question of drunkenness any 
how. 
The Court: Did you make objection to it before it was an-
swered? 
Mr. Miller: ·we made it and ask the Court to strike it out. 
The Court: ·The question was leading in form. Objection 
'vas not made until after a subsequent question had been 
asked. The Court rules that the subtance of the answer is 
admissable. 
Judge Scott: We object to the ruling· of the Court for the 
reasons I have stated. 
~fr. Barbour: 
Q. What was his conduct there? What 'vas it? 
A. Well, he looked in the window. 
page 156 ~ Q. State whether or not he staggered, whether 
or not you saw hin1 stagger? 
Objection by Judg·e Scott. 
Objection sustained as to the fonn of the question. 
The Court : Ho'v old are you, Sarah 1 
A. Eleven. 
The Court : 'Vhen is your birthday~ 
A. August 31st. 
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~fr. Barbour: 
Q. You have stated that he appeared to be drunk. What 
was it he did that made you think he wasT 
A. He staggered and talked like it. 
CR08S EXA1\1:INATION. 
By lVIr. ~filler: 
Q. How old did you say you wer-e Y· 
Q. Eleven. 
Q. ·You know what you mean by oath f 
A. Yes, sir. 
Q. :Wieans you got to tell the truth? 
A. Yes, sir. 
Q. Then what you are telling according to your best recol-
lection, is that true? 
A. Yes, sir. 
Q. You say lVIr. Swan staggered. Did anyone 
page 157 ~ help him get up to that door of the pump room f 
A. No, sir. 
Q. Stepped up there 1 
A. Yes, sir. 
Q. What did he say if you recall1 
A. He asked where !.'Ir. lVIay was. 
Q. Wasn't that an intelligent 'vay to ask questions? You. 
think a. man drunk because he asks where another one was~ 
Just because he asked· for lVIr. May did not sound like a 
drup.ken man, did it? I do not ·want to confuse yon. I just 
'vant to ask tl1e little ~:irl the questions now. Just tell me 
that. I will 'vithdra'v that question. I won't ask you that" 
question. Talk to me like you would anybody else. I just 
'vant to get the truth. You say you are on there to tell the 
truth. You said he looked in the 'vindow. What window was 
that he looked in? 
A. Shower bath roon1. 
Q. ""\Vasn 't there a curtain do'vn over that window? 
A. Yes, sir. 
Q. He could not look in that window¥ 
A. He looked in it. 
Q. ""\Vas not th-ere a big- gTeen curtain from the inside~ 
A. Yes, sir. 
Q. He could not see if he looked in, could he? 
A. I do not know. 
Q. If there was a big curtain he could not see 
page 158 } through that curtain, could heY 
A. I do not know. 
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Q. You only saw him put one foot in the bath room' 
.A. Yes, sh·. 
·Q. In the pump room I meant to say.. When he went in the 
room 'did he ever get out of sight of you~ 
A. No, sir.. 
Q. He 'vas always in your sight~ 
A. Yes., sir. 
Q. Didn't you and the little boy you were with there run 
:away? 
A. We went do'vn to the garden to see where 1\tlr,. May was. 
Q. You were not afraid of J\'Ir. Swan, were you~ 
A. No, sir. 
Q. What did he do to make you believe h.e was drunk? AU 
you have said so far is that he asked for Mr. May. What' else 
did he do that made you think he w.as drunk~ 
A. Well, he could hardly walk~ 
Q. Did he fall down f 
A. No. 
Q. Anybody helping him walk! 
A. No. 
Q. vVhat other rem&:rks did he make~ What else did he say 
besides asking w·here J\{r. May was? 
.A. Asked. 'vhere ~irs. ~fay ''9'as. 
}Jage 159 } Q. You told him Mrs. J\{ay was in th~ bath room, 
didn't you, and after you told him lVIrs. May was 
in the bath room that is 'vhen he tried to walk up in the pump 
room, didn't he? 
A. Yes, sir, he 'vent rig-ht straight to the door after he got 
QUt of the car. 
Q. Ife caine out and went to the window, didn't he 7 
A. Yes, sir. 
Q. He started in. the pump house, got one foot up and then 
went back to the 'vindow after you told him Mrs. May was in 
the bath room, isn't that true~ 
A. Yes, sir. 
Q. Tell me this. Haven't you made a different statement 
fron1 the· one you are making here to J\l[rs. Spicer and to Mrs. 
l\Iay both, and to Mrs. Roy Hutchinson1 . 
A. No, sir. 
Q. You made the same statement then you are making here 
now? 
A. Yes, sir. 
Q. Don't you remember your statement to those ladies that 
this little child here, Mrs. Crowson's daughter, who testi~ 
:tied, was with you¥ 
A. No, sir, I never did make that because she was not with 
me. 
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Q. Was not with you at all t 
A. No, sir. 
Q. Didn't you say to these ladies that Mr .. Swan 
page 160 ~ \vent in the bath room1 
A. No, sir, I did not, because he did not go in 
there. I didn't see him go in there. 
Q. Could he have gone in there without your seeing t 
A. He could have while I was down in the garden. 
Q. \Vhen you went to the g·arden where did you leave him! 
·A:· Standing on the walk. 
Q. Where was Mrs. May then¥ 
A. In the bath room. 
Q. Still in the bath room? How long did it take you to go 
to the garden and come back t · 
A. About five minutes. 
Q. l{ow far did you go in the direction of the garden~ 
A. I do not know. · 
· Q. Do not know how far you ·went 1 
A. I reckon from here down to the Jail, I mean Notting-
ham's Corner. · 
Q. You went that far and came back? 
A. Yes, sir. 
Q. You ran all the way there f 
A. Ran all the way. 
Q. And all the way back 1 
A. Not all the way, but most all the way. 
Q. When you got back where did you find Mrs. May T 
A. Going up the back door steps. 
Q. Where was Mr. Swan Y 
page 161 ~ A. Standing by his car, a little ways from it. 
Q. Where ·was that car parked then t 
A. Right on the same side of the house. 
Q. Which way was it fronting·¥ 
A. Towards Culpeper. 
Q. Towards Culpeper? 
A. Yes, sir. 
Q. Fronting towards Culpeper f 
A. Yes, sir. . 
Q. \Vas the side turned to,vards the door or the front di-
rected toward$ ·cui peper Y 
.A. F'ront directed towards Culpeper. 
Q. \Vho else was in that carf 
.A. Another man driving. 
Q. You kno'v who he was f 
A. No, sur. I did not kno'v who l1e was. 
·Q. Did that other man ever get out of the carf 
A. No, he did not. . 
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Q. Have you ever talked with ~Irs. Hutchinson, J!.frs. May 
or ~frs. Spicer about this case at all¥ 
A. Y·es, sir. 
Q. What did you tell them~ 
A. They were talking \vith Prof·essor Hendricks about it. 
Q. Did you make the same statement in there then you made 
here now~ 
A. I did not make aU of it. I told about when I 
page 162 } w-ent down in the garden. 
Q. You remember you said ~Ir. Swan staggered 
and vou said he talked like a drunken man¥ There are two 
things you said he iasked for, \vhere ~Ir. May \Vas and Mr::~. 
~fay \Vas. Did he ask for anything else 1 
A. N oJ he did :riot ask me anything else. 
Q. Did he say anything else~ 
A. He told me to go to the garden and get ~Ir. 1!.1:ay. 
Q. How did he know J!.fr. ~lay was in the garden¥ 
A. :Nirs. ~fay told him. 
Q. \Vhere \Vas he when ~Irs. Jl.,fay told him 1 
A. Standing on the walk. 
Q. A.ll the way to the house? 
A .. No, just standing on the walk. 
Q. That was after you had been to the garden? 
A. No, b~~a . 
Q. But I thoup,-ht when you left to go to the gard-en Mrs. 
May was then in the bath room¥ 
A. She was. 
Q. Then when you got back from the garden 1 
·A. She \Vas going in the house and Jim Swan was standing 
on the other side a little way from th-e ~ar. · 
Q. What did you he~r him say then? 
A. I didn't hear him say anything. 
(~. When was it he said something about going 
pag·e 163 . }- do\vn to the garden¥ 
A. \Vhen he was on the walk. 
Q. lie had then looked in the windo,v, had he? 
A. Yes. 
Q. And had put his foot up in the pu1np house? 
A. Yes. 
Q. Jl.,frs. l\fay was still in the bath room 1 
A. Yes. 
Q. \Vhen ~fr. Swan told you to go after ~Ir. J\Iay1 
A. Yes. 
Q. And at his request you went 1 
A. Yes. 
Q. What else did he say then? 
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A. That was all. 
Q. He made these remarks, "Where is Mrs. May"? Where 
is Mr. 1\tlay' '1 and he told you to go after lVIr. lVIay ~ 
A. Down in the garden, yes, sir. 
Q. That was where lVIrs. lVlay told him lVIr. 1Iay was, in the 
garden~ 
A. Yes, sir. 
Q. \Vhere 'vas 1\{r. Swan standing if you recollect when he 
told you to go after 1\!Ir. l\iay? 
A. On the walk. 
Q. He did come up on the walk while 1\!Irs. lVIay \vas in the 
bath room~ 
A. Yes, sir. 
Q. He had looked in the ·window before you went after Mr. 
Guy May? 
A. Yes, sir. 
page 164 ~ Judge Scott: 
Q. Where is the walk you are talking about Y 
A. It leads from the back porch: 
Mr. J.\IIiller: 
Q. \Vhere ·was the walk ~Ir. S\van \Vas standing on? 
.A. It was leading from the back steps to the wash-room . 
• Judge Scott: I am asking where was the walk on which Mr. 
Swan was standing? 
.Mr. J.\IIiller: 
·{J. Where 'vas the walk you say l\Ir. s,van was standing on f 
A. Right in front of the back steps. 
Q. To the house? 
A. Yes, sir. 
Judge Scott: I do not \Vant to do the witness any injustice .. 
The Court: I was going to try to clear it up. 
Judge Scott: She stated that lVIr. S\van \Vas standing on 
a walk hvo or three times. 
The Court : What walk was that, Sarah 1 
A. The walk leading from the back steps into the wash-
roorn; from the back porch steps to the wash-room. 
page 165 ~ 1\{r. Miller : 
Q. vVas lVIr. Swan's car in the road or up- on the· 
grass? 
A. I think it was in the road. 
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RE-CROSS EXAMINATION. 
By J\1r. Barbour: 
Q. Something has been said about your having made some 
statement to ~Irs. l\fay, Did 1\Irs. May on yesterday talk with 
you about this matt-er! 
A. Yes, sir. 
Q. Did she try to get you to make a statement different 
from 'vhat you told here to-day? 
Objection by Mr. 1\'Iiller. 
Question 'vithdrawn. 
A. No, sir. 
}Jage 166 } H. H. 1\IcGEE, 
being first duly sworn, says: 
DIRECT EXA.l.VIINATION .. 
By 1vfr. Waite: 
Q. 'What is your name f 
A. H. H. McGe-e. 
Q. vVhere do you live' 
A. Culpeper. 
Q. What is our business' 
A. Automobile mechanic. 
Q. Who do you work for' 
A. J. A. Swan. 
Q. How long ha.ve you been working for him t 
A. Just about three years. 
Q. Were you with Mr. Swan on Saturday, August 13th, the 
occasion of this suit¥ 
A. Yes, sir. 
Q. Just tell the jury just what happened from the time you 
left town until you got back. 
Judge Scott: In order to save interrupting I want to save 
the point as to any testimony about intoxication. 
The Court: You obj-ect to any testimony? 
Judge Scott: I do not want to interrupt the course of the 
-examination. Ho,vever, if you ·want to do it I will do it. I want 
to save the point as we go along. 
page 167 ~ 
o'clock. 
Q. What time did you leave town that evenin~t 
A. ~ir. .Swan came down there about SL't 
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Q. What was Mr. Swan's condition ·with reference to so--
briety? 
A. ·well, he was drunk. 
Q. How drunk was he? 
A. He was so drunk ~fr. Jim Bickers was leading him by 
the arm when he came there. 
Q. !!_ad you ever seen him drunker¥ 
A. No,; sir. 
Q. ·Tell the jury 'vhat happened. 
A. He 'vanted to gi.ve Mr. Bickers a drink and told me to go 
over to the grocery store and p;et a ginger ale and some ice. 
I \vent over there to get the ginger ale.· \:Vhen I came back 
with the ice and ginger ale 1\·[r. Swan had gone through the 
back garage and come through the !{nee-High place I sup-
pose ; I could not find him, and he called me from the front and 
I went to the front and he had gotten in the car. He says, 
''Take me to the farm, I am getting too drunk to stay here; 
I got in the car with him. We drove on down just about the 
filling station at Inlet. I said, ·' 'It is too late ·to go to the fann 
now. I have got to go away tonight at seven o'clock; you 
stay too long down there". That was behveen the filling sta-
tion and the forks of the road, and he says, ''Well, drive in 
here to Spicer's barn and see if we can get a drink''. I drov-e 
· down to Spicer's barn and stopped the car, and he 
page 168 ~ says, ''Get out and find Spicer''. I got out, went 
to the barn door, looked all through and did not 
find anybody. I came back. I said, ''He has finished milking 
I guess and gone''. I got back in the car and drove off and 
got by Guy's house; he said ''Stop here a minute, I want to 
see Guy''. Two or three children were playing in the yard; 
I do not know ·whether it was two or three. I know it was 
two. He asked where Guy 'vas: they first told him do'vn in 
the garden. He asked them over again. One of them said 
he is in the orchard and he asked the third time; said dqwn in 
the field son1ewhere. We could hear the water running in 
this pump house. He says ''I tell you Guy is in here''. Went 
to the door, knocked two or three times before anybody an-
swered. Presently a woman answered, says, ''I will be out in 
a minute: I am taking a hath". Mr. 8wan turned around 
facing the car, and it was not over .a :minute 'before 1\tlrs. 1\iiay 
was out at the other door. Whether she came around the 
house or through that part, I do not. I had n1y eyes set on 
him. She <~arne out and appeared to be fully dressed, that is 
house dress. She said, ''It is Jitn Swan. I am .surprised at 
you, down here drunk as a lord''. Says, ''! wiH get Guy for 
you''. She started in the house. lie wa.llred on, g·ot in the 
ear and 've drove on back to town. 
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Q. You stated just now you drove down to Spicer's barn. 
'Vhich way did you drive~ \Vhich road did you take from 
the house? 
A. I kept to my right. 
page 169 ~ Q. When you came back did you come back to . 
your left? 
A. Certainly, yes, sir. 
Q. Is there a circle~ 
A. Circle there. 
Q. You drove to your right in going to the barn? 
A. Yes, sir. 
Q. What did you do after you got hack to to'vn? 
A. Stopped do,vn at this Greek Restaurant and ate supper. 
Q. What was :Nir. Swan's condition then? 
A. He was so drunk, he ate very little, a.nd most of it all 
over his clothes. Got up and forgot all about paying for the 
supper; didn't say anything about paying for it; got back in 
the car; drove him to the back part at the store, his store, and 
left him sitting in the car. I came out and went on around to 
Bruce's Corner. Got my cheque-Doug·las asked me where 
the boRs 'vas. I told him he was out at the back. 
Q. See him any more that evening 1 
A. No, sir. 
Q. Did you take a drink that day1 
A. No, sir. 
Q1. You were not drinking at all? 
A. No, sir. 
Q. When was the next time you saw Mr. Swan1 
A. ~{onday morning. 
· Q. When did Mr. Swan ask you anything about 
page 170 ~ this occurrence after it happened T 
A. ]..Ionday evening about five o'clock. 
Q. vVhat was said then~ 
Objection by Judge Scott. 
Objection sustained. 
]..fr. Barbour: If Your Honor please, the purpose of this 
question, which it will not be proper to state here in the pres-
ence of the jury in view of Your Honor's ruling. It is no'v 
one o'clock. I suggest the jury be discharged. 
Examination in absence of the jury. 
Q. What was said then? 
A. l\fr. Swan came to the garage about five o'clock and-
stopped me from work, and says, ''Why didn't you tell me 
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I was down there drunk Saturday"~ I said, "Because you 
hadn't done anything; I didn't see any use throwing it up to 
you. Seen you drunk 1nany times. I didn't 'vant to throw it 
up to you". - . 
Mr. Barbour: The theory on which· that is basked, that 
Swan was drunk to the point of a total lapse of kno,vledge of 
what had transpired down there. He went to a funeral the 
next day, and on the 'vay to the funeral he heard a warrant 
had been sworn out against him, a.nd when he came back a;nd 
realized the cmnplaint against his conduct ,down there, he goes 
to this n1an and asked him ·why he hadn't told him about it if 
I1e had 1nisbehaved himself. 
The Court : Monday evening. This is a declara-
page 171 ~ tion mad-e hy a party defendant a few days after 
it occurred, and is merely a self-serving declara-
tion. I am not passing on the question, ruling is the statement 
made to l\fr. J\IIcGee is not admissible. Exception noted by 
}ifr. Barbour. 
The jury is returned to the court room. 
Q. :Nir. 1\fcGee, did you go down to the ].\fay home :with Mr. 
Sam Rixey when he made those measurements¥ 
A. Yes, sir. 
Q. 'Vho went 'vith you? 
A. J.\{r. Doug·las Swan. 
Q. Did you point out while down there to J.\fr. Rixey the· 
spot at which the car was located? 
A. Yes, sir. 
Q. At any tin1e w·hile you 'vere clown there was Jim Swan 
out of your sig·ht? 
A. ~o, sir. . 
Q. The whole ti1ne you were there he '\\ras in sight? 
A. He 'vas in sight the 'vhole tin1e. 
CROSS EXAl\1INATION. 
By Judge Scott: 
Q. I understood you to say that you are now in the employ 
of J.\IIr. James A. s,van, Jr., the defendant in this case? 
A. Yes, sir. 
Q. Have been in his employ for ho'v long? 
page 172 ~ A. Just about three years. . 
Q. I understand you to state that you drove hhn 
down to J\IIr. l\fay's pren1ises, going first to the barn and then 
back up to lVIr. 1\!Iay's house! 
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A. I was driving, but we didn't leave here to go there. 
Q. I told yon I understood you to say that you drove him 
in the car down to ~Ir. lYiay's premises, fir.st to the barn, then· 
lJack to l\ir. May's house~ 
A. I drove to Inlet a.nd then he decided to go into Spicer's 
barn. 
Q. Then my statement is .substantially correct, sirY 
A. Yes. 
Q. I understand you to 'State here just no'\V that at no tinie 
·while he was 011 the premises was JY.[r. s,van aut of your sight 1 
A. He was nQt <Jut of my sight. 
Q. You say you heard everyth.in.g that passed between him 
.and Mrs. l\tlay ~ 
A. Yes, sir. 
Q. You saw all that he did t 
A.. Yes, sir. 
Q. And whPre he went and everything? 
A. Yes, sh·. 
Q. You have undertaken to state what Mrs .. 
page 173 ~ 1\{ay said to Mr. Swan. Will -you please repeat 
that for my information Y 
A. She said, '"It is Jim 8wan. I am 'Surprised at you, down 
here drunk as a lord. I will ~:et Guy for you'' .. 
Q. That is all she said! - -
A. All she said .. 
Q. Then if a witness stated that she said she was .going in 
the hous·e to get a gun, that is not a fact, is it 1 -
A. I did not hear her sa.v it. 
Q. I understood you were in position to see and hear every-
thing. You did not hear that statement Y 
A. I did not hear her say aything about that. 
Q. You did not hear 1\Irs. May say she was going into the 
house to get a ~·un Y 
A. No, sir. 
Q. Where did 1\fr. Swan go when he left the carY 
A. He went to the door of the pump house on the southwe:st .. 
Q. vVhat we call the front door of the pump house' 
.l\.. I guess so. 
Q. Did he go anywhere else? 
A. He went to that window there; curtain across th~re; 
probably tried to look in the window. 
Q. Why didn't you say that. at first~ You did not say that 
this morning, did you Y 
A. No, I do not think I did. 
Q. Sir? 
A. I do not think I did. 
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page 174 ~ Q. H.ow did it happen you remember it now and 
did not remember it then 1 What has refreshed 
your memory about itY 
A. When you asked me the question was the first time, if 
he "rent anywhere ; first time I thought about it. 
Q. You did not think about it because you heard somebody 
else ·testify to that fact f 
,A. I have not heard anybody testify. 
Q. No one told you somebody testified to that factt 
A. No, sir. 
Q. So it just can1e suddenly to you in answer to my ques-
tionf 
A. Yon asked me if I saw hin1 the whole time he was there, 
and I told vou I did. 
Q. Now, ~fr. 1Ic(j-ee, this is not the first time you have been 
sworn to testify about this ma.tter, is it~ · 
A. No, sir, it ain 1t. 
Q. You 'vere a witness at the 1\{agistra.te 's trial Y 
A. Yes, sir. 
Q. And you testified there, did you not Y 
A. Yes, sir. 
Q. I am going' to ask if you did not say a.t that trial sub-
stantially as follows: That Mr. Swan asked you to take hin1 
out for a ride; that when you got out a little way he said 
"Let's go to the farm", and you complained that you would 
not have time to take him to the farm, and .Swan then said, 
'"'Let's drop in here to .Spicer's and get some 
page 175 ~ whiskey". Did you testify to that factf 
A. No, sir. · 
Q. You did notf 
A. No, Rir. not in that wa:v. 
Q. Tell us what did you sayf 
A. I said that 1\fr. S\van says just before we got to the forks 
of the road, ''Drive down to Spicer's barn and see if we can 
get a drink", and that is what he did say. 
Q. Yon deny that first paragraph Y 
A. Yes, sir. 
Q. Didn't you say when he ,g·ot to the barn that Mr. Swan 
got out and found that no one 'vas there, and then Mr. Swan 
said "L-et's drop by 1\fay's and give him a drink"? 
A. No. sir, I said I got out at the barn. 
Q. Didn't you testify before Mr. Swan got out or the cart 
A. No, sir, I did not. -
Q. And then when you ~:ot up to ~fay's didn't you say you 
stopped and that there 'vas a big crowd of children in the 
yard? 
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A. I said two or thr-ee. 
Q. And didn't use the expression a big crowd~ 
A. No, sir. 
Q. And you cannot tell the jury now whether there were two 
or three children there~ 
.A.. I know it was two th-ere. 
Q. And you cannot tell us whether there were 
page 176 } three? 
A. ~light have been three children on the place. 
Q. I am talking about what you saw. You cannot tell now '1 
Can yo:u now tell the jury whether it 'vas two or three f 
.A.. I know I saw two. 
, Q. Can you say you sa'v three~ 
.A.. No; _sir, I cannot say. 
Q. You cannot tell whether you sa'v two or three children Y 
A. I know I saw two. 
Q. You cannot say you saw four 1 
.A.. I know I saw two. 
Q. "\Vere they boys or girls, ~Ir. lVIcGee1 
A. I think one was a g·irl and one a boy. 
Q. 'Vhich was the biggest, the boy or the girl? 
.A.. The girl. 
Q. Who was the girl f 
A. No"'' that is something I do not know. 
Q. You cannot tell us no·w whether there were more than 
two or who the girl was or who the boy was f 
A. I say it was two. I saw two. I do not know the names: 
Q. You. did not testify, however, before the _lVIagistrate 's 
trial that there was a big· crowd of children there? 
A.. I testified there were two or three children. 
Q. I am asking you what you said on the J\{agistrate's trial. 
Did not you testify at the Magistrate's trial th_ere 
page 177 } was a big crowd of children there f 
A. No, sir. 
Q. You deny that statement~ 
A. Yes, sir. 
Q. Did you testify orr that trial also that 1\IIr. Swan asked 
the children around there where J\1:r. J\1ay 'vas' 
A. Yes, sir. 
Q. And didn't you testify son1e of them said he was in the 
field, some said in the orchard, others said in the garden, ·and 
finally one of then1 told hin1 that he was in the house' Didn't 
yot1 make that statement before the }.1:agistrate ~ 
A. I said one of the children said he was in the garden, and 
one said he was in the orchard, and one or the other spoke 
up and said "He is down in the :field". 
Q. None of them told him he \vas in the house Y 
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A. No, sir. . · 
Q. Didn't you testify then on that same occasion that Mr. 
Swan got out of the car and went to the pump house door 
"Rnd went in and knocked at the shower bath room door? 
Didn't. you say that on that trial T 
A. I said he stepped up in the door and knocked on the 
other door. I think I said that. 
Q. You say now that he stepped up into the door and 
knocked on the shower bath door Y 
A .. That is what I said. 
Q. And you say that now too, don't you Y 
page 178 ~ A. Yes, sir. 
Q .. So if you stated to the contrary you want to 
correct that statement, don't you Y Do you want· to make 
your former statement Y · 
Mr. Barbour: He never made any such former statement. 
Mr. Miller : Said he didn't go in the building. Now, he 
says he did go in and knocked on the door. 
Judge Scott: 
Q. Didn't you also state on that occasion that you heard 
Mrs. May say, "You can't come in here ; I am naked" . 
.A. I didn't say it just like that. 
Q. How did you say itf 
A. She said, ''You can't come in here, we are taking a 
bath". 
Q. Then he went and knocked at the door and tried to· get 
inY 
A. He didn't knock any more. 
Q. Didn't knock any more Y 
..{\.. No, sir. 
Q. Didn't you also testify on that occasion, Mr. McGee, 
that you could see throug:h the front door of the pump house, 
on through the back door of the pump house and in to the 
shower room T 
A. No, sir. 
page 179 } Q. Did not 1 What did you say Y 
A. I said the front door was sitting open and 
he went to the other door, and I could see him the whole time. 
Q. Didn't you say you could see through the two doors, the 
front door of the pump house and the back door of the pump 
house into the shower bath Y 
A. No, sir, I ain't got them kind of eyes. · 
Q. I was talking· about your testimony· now, on a former 
trial t · 
A. I say I did not say that. 
-------.----~ 
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Q. Mr. McGee, when you left there, didn't you testify that 
you took Mr. Swan to the garage and left him there, where 
he spent the night 7 
The Court: You are speaking what he testified af the Jus~ 
tice of the Peace trial t 
Judge Scott: Yes, sir. I am now laying the foundation. 
Q. Did you not testify before the Magistrates' trial that 
you left Mr. May's residence, and that you took Mr. Swan to 
the garage and left him there all nig·ht? 
.A. No, sir~ 
Q. You did notf 
A. Did not. 
page 180} Q. Didn't you also make a different statementY 
A. I made one statement. 
Q. You did not make that statement Y 
.A. I did not. 
Q. Didn't you also on the same occasion say that you took 
him down to the Greek Restaurant? 
A. I said we stopped by the Greek Restaurant and ate 
supper. 
Q. You did not say in the other statement you took him 
to the garage and that is where· he spent the night T 
A. No, sir, I did not say I took him to the garage. 
Q. Let's go back now to your car. You showed us this 
morning the route you took in going to the barn and back, 
and you pointed to a place where you said the car was; and 
you also pointed that out to Mr. Rixey, the Civil Engineer. 
How long did it take you to find that place that morning 
when. you were there with Mr. RixeyY 
.A. I drove on to the. barn and turned like I did when Mr. 
Swan 'vas there, and came back and stopped the car. We all 
got out and went inside and started measuring and Mr. Doug-
las Swan says to me, says, "Is the ca.r sitting e-xactly like 
you think it was sitting the day you were down hereY" I says, 
"I will see", and I cut the front wheels over and backed up 
about three feet and stopped. 
Q. That is all you did' 
.A. That is all I did. 
pag·e 181 ~ Q. Isn't it a fact that you tried three or four 
places before you finally located the car where you 
could look in the door? 
A. No, sir. 
Q. And you finally located the car where you could see in 
the door? . 
.A. I put the ear wher~ I had it when I went down. 
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Q. The front was off the road on the grass at the point 
where you marked this morning¥ - · 
A. The front wheel was probably on the 'grass, but none of 
the other car. 
Q. You put the car on the grass where you marked it this 
morning? 
A. I put the car right where-the steering wheel of the 
car was right where I marked the place. 
Q. How was the car located with reference to the pump 
house front? Was it parallel to it or catacornered or ho'v~ 
· A. The front part was sitting around a little bit, probably 
a foot to the right or the way the road run. 
Q. 'Vhere was the back of the car with reference to the 
front door of the pump house 1 ·· 
A. I would say it was southeast from the corner of the 
building, this pump house building. 
Q. That don't convey any impression to my n1in~. I- am 
· not familiar with the points of the compass down 
page 182 ~ there. 
Suppose you draw a line through the center of 
the car to,vards the pump house. Where would that line 
strike the pump house f 
The Court: Lengthwise 1 · 
A. That line would about catch the main dwelling steps. 
Q. Catch' the main dwelling steps' 
A. About. 
Q. I.Jet 's see about tha.t. 
A. Could I see it¥ 
Q. Yes, I am going to show it to you. That is you~ car? 
A. Yes, sir. 
Q. The rear of the car was pointing that way 1 (Indicat-
ing.) 
A. Yes, sir. 
Q. That is a line parallel with the side of the pump house 
and perpendicular to the front, isn't it 1 
The Court: You understand that map? 
Q. Let this be the pun1p roon1; let that he the bath room, 
and that line· there be the front of that structure we saw 
this 1norning·. You were down there according to your state-
ment. Which way was the end of the car pointing? · 
A. The Gar was pointed up here on around throug·h the 
· middle of the car would bring you over pretty 
page 1.83 ~ near to these steps. 
Q. You don't understand n1e, I do not reckon. 
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I want to be sure about it. I want you to run a line across 
the top of the radiator, through the center of the car fron1 
the back window. Which way would that line run 1 
A. Runs back here. (Indicating.) 
Q. Right back here1 (Indicating.) nlake a mark with a 
pencil. That pencil mark show it correctly 1 
A. Yes, sir. 
Q. That line extended would be a line parallel with the 
side of the pump house or perpendicular to the front Y 
A. Through the center of the car. You did not ·say which 
way. 
Q. I said draw a line through the center. 
A. No, I did not. 
Q. I said across the radiator cap on through the center, 
through the back 1 
· A. The first time I thought you said frmn the steering 
wheel. 
Q. I never said anything about the steering wheel. I said 
radiator cap. I want to know what direction it was standing 
with reference to that building, and I want you to take a 
line and run it through the center of the radiator cap back 
throug·h the center of the two seats, back throug·h the rear 
window. Tell us where that was. 
A. The rear window would be sitting towards the barn. 
Q. Tell me the direction? 
A. I call it north and south there. 
page 184 ~ Q. Does that show it correctly or incorrectly 1 
The Court: You understand the map 1 If you do not he 
will explain it to you. It is necessary you understand it be-
fore you make any mark on .the map. This is the pump house 
there; this is the front door-this is the bath room; that is 
the shed roorn; this the front steps, back steps of the dwell-
ing. Do you understand it now¥ 
A. I understand it now. 
Q. You place your car do''Tn right at the word '' ~IcGee' ', 
and tell us how that car was standing, which way was it 
pointing? 
A. The front end of it was pointing to Culpeper. 
Q. How would a line running from the front end of it 
across the radiator cap through the center of the two seats 1 
I am talking about with reference to that building. 
A. Well, I can measure it and tell you how many feet? 
Q~ I ask you the direction' 
A. I .said it was southeast· from tlris corner. 
Q. I am asking· you to show on this map which way i1 
. pointed 1 
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A. To Culpeper. 
Q. How would that line run through it f 
The Court: He wants you to locate it on that map. 
Q. Take a pencil, :h1:r. McGee, and gi~~· the position of the 
car. 
A. That steering wheel-her.e is the front part 
page 185 } of the car-you can call that anything you want. 
That is the way it was. (Indicating.) 'Here was 
the steering wheel. . 
Q. You take a line and run it through the center of the 
car, it would parallel that pencil mark, wouldn't iti 
A. Yes, sir. 
Q. And that pencil mark is parallel with one side and per-
pendicular to the front, isn't it 1 
A. Yes, pretty much parallel and perpendicular to the 
front. 
Q. Can you get over in the steering wheel and see back of 
you into the front door? 
A. It is not necessary to see .back of you; could see through 
the top door glass on that side of the car. 
Q.. Now you say you saw through the glass? What were 
you · looking back for then? 
A. I had my eyes on J\tfr. Swan. 
Q. You were watching Swan, were you T 
No answer to the above question. 
RE-DIRECT EXA1\1INATION. 
By ~Ir. Waite : 
Q. Mr. McGee, you were up to this May home todayT 
A. Yes, sir. 
. .. 
. ' 
. ! ! 
Q. You saw certain iron posts lying on the ground T 
A. Yes, sir. 
page 186 ~ Q. Were they down there the day you were 
there on the 13th of Aug·ust, in the same place 
they are now? 
A. No, sir. 
RE-CROSS EXA.:MINATION. 
By Judge Scott: . 
Q. In order to g·et to the point where you marked it you 
would have to cross these iron posts, would not you? 
A. I marked the spot where the car was. 
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Q. That was on the west of the iron posts, was it 1 
A. I marked the spot and I can go back and mark it again. 
J\IIr. Miller: 
Q. If those iron posts had been there, that is where they 
'vere this morning, you, would not have driven over the~, 
would you¥ 
No answer to the above question. 
page 187 } J Al\IIES A.· SWAN, ! 
a witness1 being first duly sworn, says: 
DIRECT EXAMINATION. 
Bv Mr. J3arbour. 
"'Q. Mr. Swan, are you the defendant in this case? 
A. Yes, sir. 
Q. How old are you t 
A. I will be 56 soon. 
Q. You remember being at the home of Mr. Guy May on 
August 13th, last¥ 
A. I do not. 
Q. What is the last thing that you remember on that day! 
A. Giving Dr. Brown a drink. 
Q. Of Rappahannock ·O'ountyt 
A. Yes, sir. 
Q. Have you any idea of what time that was? 
A. Only by his speaking, getting pretty late, and waiting 
for somebody to eome after him, and said, "It is nearly five 
o'clock now". 
Q. Had you been drinking· any liquor that dayY 
A. Yes; sir. 
Judge Scott: We object to that. 
Objection overruled. 
Exception. noted by Judge Scott. 
page 188 } Q. Are rou an habitual drinker of liquor t 
A. I dr1nk some. 
Q. Do you drink every day t 
A. No, sir. 
Q. Do you or not drink periodically? -
A. Yes, sir. 
Q. On this particular occasion when was it you commenced 
drinking linquor and what was the occasion? 
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A. I think the occasion I started was at the Fire Companies 
Parade in Alexandria-we were all down there. 
Q. How long was that before this Saturday1 
A. Friday. 
Q. The day before f 
.A. Yes, sir. 
Q. You kept it up from then do'vn to this hour that you 
recollect? 
A. Yes, sir. 
Q. What is your connection with the Fire Company1 
A. I am just a private. 
Q. You bad attended that g·athering in Alexandria on the 
day beforef 
A. Yes, sir, in the parade. 
Q. You say the last thing-, incident that you can call to mind 
on that day was when you took a drink with Dr. Br_own ¥ 
Objection by Mr. 1\filler. 
page 189 ~ The Court: The objection is gaod. 
1\fr. Barbour: I an1 trying to get a point to 
base a question. 
The Court: 1\ir. Barbour had not completed his question 
then. 
~fr. Barbour: Just wait until I get through my question 
-after that when is the next incident that he remembered, 
after the 13th. 
Q. After your taking your drink with Dr. Brown when did 
you next come to consciousness f 
A. Eileven o'clock Saturday night. 
Q. Where were . you? 
A. Back of the store. 
Q.. Where were you? 
A. In a car. 
Q. Automobile? 
A. Yes, sir. 
Q. When and under what circumstances, Mr. Swan, did you 
learn that there had been any complaint of your conduct on 
the preceding afternoon or evening f 
Judge Scott: We object. He has already testified he did 
not kn.ow anything about what happened. 
page 190 ~ The Court: You may ask him 'vhen and under 
what circun1stances. He may answer the first 
portion of it, when he first became cog-nizant. 
~fr. l\Hller: Under what circumstances is objectionable. 
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Judge Scott: No testimony as to when or where or under 
what circumstances. . 
The Court: Objection to that portion of the question 
''when'' is overruled. 
Exception noted by Judge Scott to the ruling of the Court. 
Q. When was it first brought to your attention that ·there 
had been any complaint as to your conduct on the afternoon 
or evening? \Vhen was your first knowledg-e? 
A. About one-thirty on ~fonday afternoon. 
Q. How was that brought to your knowledg-e? 
A. I was on the way to Bob ~ienefee 's funeral. The driver 
told me about it. 
Q. \Vhat did your driver tell you~ 
Objection by Judg-e Scott. 
Objection sustained. 
~fr. Barbour: If Your Honor please, I would 
pag·e 191 ~ just like for the record to show it. 
Judge Scott: I will let you put it in. 
~Ir. Barbour: How it was connected up. 
Q. :Nr r. Swan, I believe J\frs. ~fay has testified she had 
never seen you before or did not know you prior to August 
13th. 
:Mr. l\filler: ~Irs. }fay did not say she did not know who 
he was, but he had never been to the house to her knowledge. 
Q. Please state to the jury if you did know J\IIrs. l\Iay and 
whether you had ever seen her in her home? 
A. I have. 
The Court: You have answered part of the question but 
not all of it. I think ~frs. ~fay oug·ht to be present when he 
is making that statmnent. You did not ans,,rer it all. 
Q. When was it 1 
A. On the 29th of l\Iav. 
Q. ~11at was the occasion? 
A. At the start I was down to my brother's and took din-
ner that day and came back to the Reunion out at the Yankee 
Ce1netery. The ~Fire Con1pany 'vas invited out to go in the 
parade; we paraded out for that, came back, I-Ialbnrton Swan 
and-myself, got in my car, was taking him home. He spoke 
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about some young calves. I· said "I think ~Ir. 
page 192 ~ Spicer has some calv:es to sell". We drove in Mr. 
Spicer's. vVhen we came back Guy May was out · 
in the yard. I asked hin1 how he was. He says, ''I am all 
right; come on and get out''.. I g·ot out and he and I went 
down to the pump house and took a drink; come back; said, 
"Come on in the house". I "rent in the house with him; was 
in that house while talking, he and his wife. She said, 
''How about giving me a drink?'' 1 went back to the car and 
took a glass; Halburton Swan had some liquor; put some 
liquor in a glass and came hack and stayed about half an 
hour. I came back and went on down to the farm. 
Q. Had you been to the house and seen her on any other 
occasion¥ 
A. I went there once; I do not know whether it was before 
or afterwards, inquiring after Guy. I went to the front door 
and some 1nan came to the door. I did not tell him who I 
was. I asked for Guy; said he 'vas out working. 1\{rs. 1\tiay 
was standing at the window. 
Q. You did not speak to 1\rirs. ~iay on that occasion? 
A. No. 
Q. Guy May's brother married your daughter? 
A. Yes, sir. 
Q. 1\rir. Swan, there is one other question. After you heard 
that criticism had been made of your conduct at that house, 
did you or not authorize apolog·ies and expressions of reg·ret 
to be made to the family of 1\{r. l\1ay? 
page 193 ~ Objection by Judge Scott. 
Objection overruled. 
Exception noted by J udgc Be ott to the ruling of the Court. 
A. I did. 
Q. Who did you authorize to make these apologiesV · 
A. ~fy son-in-law, n1y daughter and my son. 
Q. Name them? 
A. Douglas Swan, Randall 1\riay and 1Yiargaret May. 
Judge Scott: I want to examine him on one line, and would 
like to turn the balance of it over to 1\fr. Miller. 
1\fr. Barbour: I think we had better adhere to the rule. 
The Court: I think it is better to stick to the rule. 
CROSS EXAMINATION. 
By Judge Scott : . 
Q. ~Ir. Swan, yon say you were on a spree at this t.imeY 
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A. I was drinking. I do not know whether you would call it 
· a spree or not. 
Q. You started your drinking in Alexandria? 
A. No, sir, I started before I went to Alexandria. 
Q. Who did you start with? 
A. With myself. 
Q. Drinking bootleg whiskey, were you? · 
page 194 ~ A. l\£ost any kind I eould get. 
Q. You were drinking bootleg liquor? 
A. I had some bottled in bond. · · 
Q. Where did you get it from? 
A. I can buy it. 
Q. You bought it~ · 
Q. It was an unlawful purchase? 
A. No, sir. I was sick from drinking before. 
Q. And you took the whiskey to cure you of previous drink-
ing? You next went to this man, Dr. Brown, in Rappahan-
nockf 
A. No, indeed. Dr. Brown 'vas in my store. 
Q. Then you all took a social drink there? 
A. I reckon it was a social drink; took a drink together. 
Q. Then you did not get on your spree in Alexandria Y 
.A.. No; I was in Alexandria the day before. . 
Q. You started it in Alexandria 1 When did you start it? 
A. Start what? 
Q. The spree f 
A. The morning I went to Alexandria, on Friday, the 12th. 
Q. And you there drank bootleg liquor¥ 
A. No, sir, I did not. 
Q. What did you drink Y 
A. Good liquo:r. 
page 195 ~ Q. Where did you get it from f 
A. Many places. 
Q. Social drinking then 1 
A. Yes, sir. 
Q. That started it, and then you continued it as you have 
testified to? 
A. Yes, sir. 
page 196 ~ DOUGLAS SWAN, 
a witness, being first duly sworn, says: 
DIRECT EXAMINATION. 
Bv l\fr. Waite: 
~ Q. Give us your name f 
.... ~. Doug·las Swan. 
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Q .. · Where do you live~ 
A. Culpeper. 
Q. How are you related to James A. Swan, the defendant in 
this case¥ 
A. He is my father. 
Q. You remen1ber anything about his condition as to so-
~riety on Saturday evening·, .August 13th. 
Same objection by Judge Scott. 
Same ruling by the Court. 
A. Yes, sir, I was in the store. I stayed in the store on 
purpose, and he was drinking quite a bit. He was in the store 
a small part of the tiineJ and out most of the time, and I 
did not see anything of him nnlCh somewhere after four o'clock 
until about seven that evening. 
Q. 'Vhat was his condition 'l IIow drunk was he at seven 
o'clock when you say you saw him¥ 
A. Yes, sir. 
Q. Where did you see him f 
A. In the back part, back of the store, sitting in an auto-
mobile seat. 
page 197 ~ Q. What was his condition then as to being 
drunkY 
A. The reason I knew he was there. I was at the store; it 
was about seven o'clock, and l\icGee came in. 
Objection by Judge .Scott. 
The Court: The objection is good. Do not state what Mr. 
McGee said to you. 
A. I won't. I asked 1Ir. l\ticGee where father was. I gave 
him his cheque, and I 'vent out in the back yard where 1ny 
father was sitting in a car; thought I would get him to go 
home. When I got out there I found hbn stooped over in 
this position. (Indicating·.) I got hold of him, told him to 
come on and go to the house, and he looked like he tried to 
say something and couldn't, and I thought it would be better 
for him to be sitting there than anywhere else. He would 
be off the street-and if he did sober up he would p;o home. 
Q. Yon know how long he stayed there in that condition? 
A. I have heard. 
Q. You do not know of your own knowledge¥ 
A. No, sir. 
Q. Do not know wha.t tin1e he went home that night? 
A. No, sir. · 
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Q. Did your father realizing the situation in reference to 
this matter, authorize you to extend his apology or regrets 
to the ~fays' and if so, what did you do f 
page 198 }- Objection by Judge Scott as irrelevant and im-
nlaterial and a. self-serving- declaration. 
The Court: No. You can state whether or not he author-
ized you to do it. 
Q. Did he authorize yon to do it~ 
A. He did, and I did. 
Exception noted by ~{r. ~filler. 
Q. Were you down at the ~lay home the day ~Ir. Sam Rixey 
and I were making these measurements f 
A. Yes, sir. 
Q. Did you ask ~Ir. 1\fcGee to locate, to put his car where 
the car was on the clay in question¥ 
A. Yes, sir, as near as he could. 
Q. Did he have any difficulty in doing that? 
A. Very little. He pulled up and backed back a few feet 
to see just the position he was in-and stopped. 
C-l. Didn't have to keep n1oviug around f 
A. No, sir. 
CROSS EXANIINATION. 
By Judge Scott: 
Q. l\Ir. Swan, how did ~:IcGee locate that car? In what 
direction was it standing with reference to the road? 
A. Well, it was out past the pump house, this way ( indi-
cating) a little bit, and in the road. Something was said 
about getting on a line. 
page 199 }- Q. liow was the car standing? 
A. Pointed towards Culpeper. 
Q. Suppose you ran a line through the car across the radia-
tor cap, through the center of the seat and back through the 
back, how would that line run with reference to the pump 
house? 
A. Of course, the 'vay he put it that day as near as he could. 
I should say it would line the pump house a little to the 
right. 
Q. Would it run parallel with the side or perpendicular to 
the front, or how would it run¥ 
A. The pump house being here, the car would be sitting· 
just about in that angle. 
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Q. That don't give us much information for the record. 
Here is one mark. That circle there is the pump house f 
A. Yes, sir. 
Q .. That circle there is the bath room; that circle there is 
the shed; that is the front door of ·the· pump house, and this 
is the line of the front of the pump house; this is the line 
of the side of the pump house, and here is the point where 
Mr. !-fcGee put his car .. You take a pencil and draw a square 
line, a little oblong square, which would represent the posi-
tion of the car1 (Indicating.) 
A. Understand this is what he told me. 
Q. What you saw as the car was placed that morning. Draw 
the square you say. 
This is done by the witness. 
Q. Then the line bisecting that car through the center would 
run this way? (Indicating.) 
page 200 ~- · A. Somewhat, yes, sir. 
The Court: That circular mark would show a prolonga-
tion of the line. 
Q. That is the way it w·as placed that morning? 
A. Yes, sir. 
Q. According to your best recollection f 
A. Yes, sir. 
page 201 ~ J.P. BICiffiR.S, 
a witness, being first duly sworn, says: 
DIRECT E~!\1INATION. 
By Mr. Waite: 
Q. What is your name? 
A. J. P. Bickers. 
Q. Where do you live, ~Ir. Bickers? 
A. Madison. 
Q .. You know James A. 8wan? 
A. Yes, sir. . 
Q. The defendant in this case' Yon recall whether yon saw 
hhn on the evening· of Saturday, August 13, 1932, and if so, 
where? · 
0.. I saw hin1 on the street at Bruce's Drug Store. 
Q. Could you tell about what time it was f 
A. I suppose it was around five o'clock. 
Q. What was his condition at that timeT 
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Same objection by Judge Scott. 
Same ruling by the Court. 
Q. With reference to sobriety, as to drunkeness, if he was 
sober? · 
A. No. 
Q. Was he drunk f 
A. Yes. 
Q.. How drunk was he¥ 
A. He appeared very drunk to me. 
Q. What did you do 1 Did you g-o anywhere with him? 
A. Well, he asked me to walk with him around 
page 203 } to the g-arage. I did not know whether he could 
get there or not. 
Q. Did you do that 1 
A. I did. 
Q. What happened around at the garage? 
A. He got one of his men that worked for him, told him 
to get the car and he got in the car and left. 
Q. Did he offer you a drink? 
A. Yes. · 
Q. Did you get it 1 
A. No. 
Q. Why didn't you? 
A. I do not know. 
Q. Did he refuse to give it to you or forget to give it to 
youT 
A. Forgot it or ehang·ed his mind. 
Q. You say that was about somewhere around five o 'cloek 1 
A. Five or six o'clock. 
Q. Saturday evening, August 13th? 
A. Yes. 
Q. Did you see him any more that evening? 
A. No, sir. · _ 
Q. Did you ever see him drunker at any time you had seen 
him? 
A. He appeared to me drunker than I ever saw him-first 
time he ever admitted he was so drunk he could 
page 204 ~ not get anywhere. 
Q. Do you think he was so drunk that he was 
not responsible? 
Objection by M:r. Miller. 
The Court: Objection sustained. 
1\fr. Barbour: We note an exception if Your Honor please. 
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The Court: It is understood the expected answer will be 
~ubsequently put into the record. 
Air. Waite: This is No.1, Swan. The other one is marked 
McGee. 
page 205 ~ JA~fES H. FLETCHER, 
a witness, being first duly sworn, says .. 
DIRECT ~~].1INATION. 
By Mr. Waite: 
Q. What is your nanu~ f 
A. James H. Fletcher. 
Q. Where do you reside, ~fr. Fletcher. 
A. I live this side of Sperry"Ville. 
Q. You know !fr. J a1nes A. Swan, the defendant in this 
case? 
A. Yes, sir. 
Q. How well have you known him 0/ 
A. I have known him for 25 year.s, I reckon. 
Q. You recall seeing him on Saturday, the 13th day of 
1\.ugust, 1932? 
A. Yes, sir. 
Q. Where was he 1 
A. In his store. 
Q. At about what time of dayf 
A. About three or four o'clock. 
Q. What was his condition as to intoxication 7 
A. He was v:ery drunk-in a dazed condition. In no con-
dition to do business. I \vent in there to trade machines with 
him. In no condition to do business. 
No cross examination. 
page 206 ~ JOHN H. BROWN, 
a witness, being· ·first duly sworn, says: 
DIRECT EXAMINATION. 
Bv Mr. Waite: 
.. Q. Where do you live, 1\fr. Brown? 
A. I live in Culpeper County . 
. Q. Do you kno\v 1\{r. James A. Swan, the defendant? 
A. Yes, sir. 
Q. Did you see him on Saturday, the 13th day of A.ugust, 
1932? 
A. Yes, sir. 
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Q. VVhat time of day? 
A. 'Vhy it was between five and six o'clock. Q. vVhereabouts? 
A. At his garage, rig·ht back here. 
Q. What was his condition then as to intoxication T 
A. Well, I was there, waiting for my hoy to come, and my 
truck was there and I 'van ted to leave. Well, he was very 
drunk. 
Q. How long- did you see him there 1 
A. I reckon maybe five minutes. 
Q. Did he leave there while you 'vere there 1 
A. Yes, sir. 
Q. Where did he go ? 
A. lie asked 1\ir. :NicGee to get his car. S'ays, "I want to 
leave", and he got in the car. 
page 207} CHOSS EXAMINATLON. 
Bv J\Ir. J\Iiller: 
· Q. 1\IcGee follow his instructions and get the cart 
A. Yes, sir. 
Q. How do you know f 
A. Well, I seen him g·et the car and run it up in front of 
t1te garage, and Mr. Swan got in. 
Q. Where did 1\fr. Swan tell hhn he was going? 
A. Didn't tell him where he w·a.s going; just told him to 
get the car and bring it to the front of the door, he wanted 
to leave, said, "Get my car and bring· it around". 
Q. What did he say about leaving? 
A. He didn't say anything· about leaving, said, ''Get my 
car and bring it around". I-f.e says, "I want to go". 
Q.. Didn't you say a rninute ag-o he said he had to go? 
A. Said he wanted to go. 
Q. You do not know where he went f 
A. No, sir. 
Q. Ife and ~IcGee got in the car together 1 
A. Yes, sir. 
Q. V\lho assisted him in getting in the car? 
A. Nobody; got in himself; he staggered. 
Q. Did you furnish hhn the liquor to get drunk 1 
A. No, sir. 
Q. 'Vbo furnished it to him? Don't you know? 
A. No, sir. 
pnge 208 ~ Objection hy :Nir. Barbour. 
Objection sustained. 
I,' 
, 
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page 209 ~ DR. J. G. BROWN, 
a witness, being first .duly sworn, says: 
DIRECT EXA~IIN'ATION. 
By Mr. Barbour: 
Q. Dr. Brown, 'vhere do you reside 1 
A. Woodville, R·appahannock County, Virginia. 
Q .. What is your profession? 
A. Physician. · 
Q. How long have you been practicing medicine f 
A. A.bout forty..;three years. 
Q. vVhat was your training· and education as a Doctor, Doc-
tor? 
A. What do you mean by thatf 
Q. Where did you study 1 
A. I studied at the University o~ Pennsylvania. 
Q. AnY'vhere else f 
A. That is the only place. I got through there. 
Q. You know Mr. James A. Swan? 
A. Oh, yes. 
Q. How long have you known him Y 
A. I expect about forty years. 
Q. You know anything about his indulgence in alcoholic 
liquors? 
A. I have seen him right often full when I came to Cul-
peper. Yes, I never kept account of it. 
Q. Did you see him on the afternoon of August 13, 19321 
A. Yes, U that Jnorning went. to Charlottesville and took 
Rob Menefee, who was very ill, and L came back about one 
o'clock, and they were to meet me, and did not 
page 210 ~ meet me, and I stayed around Reagers. About 
four I came up the street and I went into Jim's 
and I saw Jhn was in there drunk. Pretty soon invited me into 
the back room. I went upstairs-wanted to sell me a binder. 
I told him I did not need any binder-and offered me a drink 
and I g·ot a glass a.nd got spme water and took a drink, and 
he took one out of the jar itself. He did not put any water 
in his. 
Q. Can you state to the jury the effects on the intellect of 
excessive indulgence of intoxicating liquor~, physical sys-
tem. 
A. That is a pretty big thing to go into-the whole shoot-
ing match. I reckon a lot of them here get the effects of it 
as well as I do. 
J uclge Scott: You speaking from personal knowledge? 
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}.{r. Barbour: 
A. What you mean, if you take a little drink what effect 
that has on the system 1 
Q. I an1 speaking 1nore particularly about excessive indul-
gence? It may be necessary to tell the effect of the small 
drink as well as the big one. 
J\fr. J\IIiller: I do not agree with him. I object to Dr. Brown 
delivering a lecture on intoxication. 
A. I clo not want to deliver one. 
Q. Ex.cessive indulgence~ 
A. Excessive indulgence. -After a while it affects the nerve 
sense, the mind and spinal cord. JJater on the 
pag·e 211 ~ more you drink the worse it gets; make you have 
cirosis of the blood vessels and sometimes kidnev 
trouble and so on. · 
Q. What is the effect on the faculties? 
A. It depends; when a man has been indulging a little 
different from one that has not been. Of course, a man 
that has not indulged much, don't affect him as much as the 
other man. Ordinarily a man takes a drink, say two, three 
to four ounces. Some· take twice as much; you have an ac-
celerated feeling, and probably an hour and a half that might 
all wear off and feel natural, but if you keep taking three or 
four ounces every hour you begin to have delusions, and all 
other imaginary troubles. 
:Nir. J\Hller: He has gone into that lect:ure, applying to Mr. 
Swan's ·case. lie can propound a hypothetical question. 
The Court: The question was excessive indulgence. 
Q. What are the effects on the hig·her faculties? 
A. That depends on the volume you take. Liquor will af-
fect him, it will affect his mental faculties less than his motor 
faculties. I have seen people who could not- walk, stagger, 
and sit clown and talk with mighty g·ood intelligence-but 
still the faculties will be more affected. · 
page 212 ~ Q. Isn't it the general form, the general result 
is, the higher faculties are first affected Y 
A. Especially with a man that has ·been drinking much, who 
has drank off and on for years, affect his mental faculties. 
Q .. 'Vhat is the final result of over-indulgence in alcoholic 
liquor, is it coma or not 1 
A. Certainly, just like ether or chloroform. 
Q. Just dead for men1ory and control? 
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Objection by J\!Ir. nHller, upon the ground as leading. 
A. Give him enough; after awhile he will become completely 
paralyzed probably and physically semn dead five or six hours 
or eight hours. 
Q. Would you or not regard it as improbable that a man 
will still be in control of his muscular system to a greater or 
less extent .and would be out of control of his mental pro-
cesses~ 
Objection by Judge Scott. 
Objection sustained as to the form of the question. 
The Court: The Court don't care what the answer is-can-
not ask a leading question. 
Judge Scott: I understand the Court sustains the objec-
tion¥ 
The Court: Yes, sir. 
· Q. Doctor, ca.n a man from over-indulgence in 
page 213 ~ liquor, or in other words, fron1 being drunk, be 
in the possession of his motor faculties as you 
call them, that is walk around, and still not remember what 
has happened~ 
A. Often that is right, ves-be that way and the next day 
could not find out a thing~ fro1n them. They would· not kno\v 
a thing. 
CROSS EXA~IINATION. 
By ~Ir. !Hiler: . 
Q. you testified you and s,van went back and took a driJ1k 
out of a jar. That corn liquor? 
A. Moonshine. I do not know whether it was corn liquor 
or not; it n1ight have been sugar liquor. It was not good. 
Q. You say the 'natural and probable consequences of drink-
ing whiskey to excess affects the emotions ~ 
.A. The n1otor faculties. 
Q. How about the en1otional systmn? 
.A ... It affects that too. It is different in different people. 
Sometimes it stimulates a.nd some of them will go to sleep. 
It depends on the patient. 
Q. Doctor, you say it does affect the emotional system~ 
A. Often it does. 
Q. What effect has it on the sexual systen1? _ 
A. It diminishes it, and you can haYe some people, they 
imagine so and so-hut statistics will show it diminishes and 
finally destroys it-a man's sub-consdous mind-he imagines 
a whole lot of things. _ 
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page 214 ~ DR. D. W. I{ELLY, 
a witness, being first duly sworn, says : 
DIRECT EXA~IINATION. 
By ~Ir. Barbour: 
Q. Have you stated your full name for the record? 
A. Yes, sir. 
Q. vVhat is your profession, Doctor~ 
A. Physician. 
Q. What is your age 1 
A. Thirty -six. 
Q. How long have you been practicing your profession? 
A. Eight years. 
Q. Where! 
A. Culpeper. 
Q. All the time f 
A. Yes, sir. 
Q. What was your preparation t 
A. Two years pre-n1edical course, year and a half Naval 
Hospital, 4 years in medi~ine. 
Q. "'\~here was your 1ned1Cal course f 
A. R.ichmond, Virginia. 
Q. Where was your hospital experience t 
.A. Part in Richmond, part in New York. 
Q. Can you state to the jury the effect on the physical and 
n1ental elements of a man from over-indulgence in liquor, 
whiskey1 
page 215 ~ A. That depends largely upon the make-up· of 
the individual, or the 1nake-up of the .nervous sys-
tem of an individual. It is not the sanie with all. 
Q. vVha t are the faculties which are first affected, Doctor 1 
.A. The higher sense of the brain. 
Q. Then ordinarily you would expect to see the higher sense 
first affected and the' motor system finally succumb f 
A .. Yes, sir. 
Q. "\Vould you regard it as unusual for a man to be entirely 
out of control of his mental operations and yet have some 
control of his motor system? 
Objected to as leading and suggestive by Judge Scott. 
1\f r. Barbour: I a1n asking hhn 'vhat would be the effect-
tile comparative effect on the 1nuscular and intellectual make-
up of the system, relatively I mean . 
. A .. For the a:verage individual as I said, it differs. In the 
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start the human mechanism is interfered with. This is para-
lyzed to some extent when he is under the influence of any 
intoxicants. Then thought and judgment are interfered with, 
and continuing more intoxicated than unconscious, both men-
tu1ly and the loss of physical or muscular n1otion. 
Q. Would or not it be possible for a man to lose his mental 
control and retain n1otor control~ 
A. Yes, sir. 
page 216 ~ Judge Scott: Objected to as leading and sug-
g·estive. 
The Court: I do not know 'vhat he means when he answers 
yes, sir. The question was leading. The objection will be 
sustained. 
Q. I will ask you 'vhat is the effect of liquor on the gen-
eral system as compared for instance with ether? 
A. The effects are very numerous. 
Q. Do you mean in the way it affects the various systems 
of the body? 
A. As I stated it first affects the higher sense, the highest 
center of the body-nervous systen1, judgment, mechanisms 
are paralyzed, and as more alcohol is consumed then gradu-
ally goes on down until there is an unconsciousness, and in 
the meantin1e before that reaches unconsciousness, there is a 
beginning of loss of motor po,ver. 
Q. What would be the result f Would the fact that a man 
is able to walk indicate for that reason he did have control of 
his mental processes? 
A. No, sir. 
Objection by Judge Scott, because it is leading and sug-
gestive. 
The Court: The question was undoubtedly leading. The 
objection as to the form o£ the question is sustained. · 
~Ir: Barbour: It is very difficult to get at these 
page 217 ~ quest~on. 
Judge Scott. This witness is a very intelligent 
man and he has covered the ground as fully as it is possible 
to cover it. I object to your line of examination as highly 
irnproper. 
The Court: The form of the question. I think the witness 
has answered in a ge~eral way the line of questions that have 
heen propounded to him. The objection is sustained as to the 
form of the question. 
Judge Scott: J\Ir. Barbour is able to put his questions in 
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unobjectionable form and this witness able to express an 
opinion. _ 
The Court: You have stated that the muscular or motor, 
physical motor powers are ·aifected by ex-cessive use of al-
cohol. You have also stated the intellectual powers of juclg·-
ment and reason are affected. Can a man or not, retain his 
n1uscular po"rers and lose his powers of judgment and rea-
son at one and the san1e time¥ 
A. Yes, sir, may not hav:e his full motor power, but enough 
to go anywhere he m~ay get it in his head to go. 
Q. He may stagger and still lose his head, to use a common 
expression f 
A. Yes, sir. 
page 218 ~ Mr. Barbour: 
Q. Did you see the plaintiff in this case, Mrs. 
Crowson, on the evening of August 13th 1 
.. A. I sa'v her but not professionally. 
Q. You saw her where? 
A. I saw her at l\ir. May's home. I was called to see a 
child. · The -child was hurt. 
Q. Wat that at your office or at her home? 
A. That was at home, and the child had to be broug·ht into 
the offi-ce to be fi·xecl up. 
Q. When was the child brought into your office? 
A. Between one and two o'-clock on August 13th. 
Q. 'Vas that on the 12th or the 13th, Doctor? 
.... ~. J\fay I be perrnitted to look at my notes and see' 
Q. Yes. 
A. August 12th, at one o'clock. 
Q. Did you then see her August 13th? 
~~- On the 13th and the 17th I saw the child. 
Q. Did you see 1irs. Orowson on the 13th? 
A. I think it was Mrs. May that brought the child in that 
nig-ht. I would not be positive about that. 
Q. 'Vas l\frs. Crowson along with !:[rs. ~1:ayf 
.... ~. I do not remember now. I was treating ·the child. 
Q. l\tfrs. Crowson on the stand stated she was at your .of.fice 
at that time? 
A.. She may have been. 
page 219 } Q. Did she make any complaint to you then as 
to suffering from any nervous shock f 
A. I do not think that she did. I was told of an experience 
that they had, but I do not remember of any mention being 
made of a nervous shock. 
Q. When was that? 
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A. That was at the second visit on August 13th. I was 
treating the child. 
Q. She was not under your professional care~ 
A. No, sir. 
CROSS EXAMINATION. 
By ~Ir. 1\Hller: 
Q. I understood you to say in response to a question from 
~Ir. Barbour, a person could lose mental control and retain 
his motor control and still move. Isn't that true~ 
... fl. Yes, sir . 
. Q. In that condition a n1an who has lost his 1nental control 
but still has the physical control of himself is a dangerous 
object to turn loose on the public~ 
Objection by l\Ir. Barbour. 
'l~he Court: Strike out the words, ''to turn loose on the 
public", and ask the question. You understand the ques-
tion? 
A. There is one word that 'vould be confusing; that 'vould 
be control. I stated at the same time a person's nervous sys-
tem would be so affected that reason and thought would be 
lost; they would still be able to travel about and 
page 220 ~ would not have perfect control of the motor sys-
tem; they may stagger and get about. 
Q. Wouldn't a n1an moving about in that condition be liable 
to do most anything? 
A . .Any man out of his head. I 
Q. If a man has lost his mental assets that is what you call 
out of his head, isn't it~ 
A. Yes, sir. 
Q. Then a man out of his head, with no mind to guide him 
is a dang·erous chara~ter? Isn't that true~ 
Objection by l\1r. Barbour. 
The ·Court: '11he words, ''dangerous character'' are ex-
pressed characteristics, induced by the excessive use of al-
cohol. Strike out the w·ord, "character". 
Q. Isn't he dangerous, then, Doctor? 
A. It may and may not be. Alcohol is supposed to re-
lnove or bring out the true characteristics of a man. If he is 
normal, a good man, Idnd natured, under the influence of al-
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cobol, it will bring that out, and he would not harm anyone. If 
he is normal, and ill-natured and ill-ten1pered and without 
those attributes, then he is dangerous. 
page 221 } DR. J. L. STRINGFEiLLO,V, 
a witness, being first duly sownr, says: 
DIRECT E·XAl\IINATION. 
Bv l\fr. J\'Iiller: 
"Q. Doctor, have you stated your full name~ 
A. Yes, sir. 
Q. 'Vhat is your profession 1 
A. Practicing physician. 
Q. How long· have you :been a. practicing physician, Doctor? 
A. Seventeen years. 
Q. Wheref 
· A. Three years in Norfolk, Virginia, two years in the Army, 
about 10 years in North Carolina, and 2~~ years back in Cul-
peper· here. 
Q. Can you state to the jury the effect of alcoholic liquors 
on the physical n1ake-up of a man 1 
A. The effect of alcohol on the human syste1n ~ 
Q. Its relative effects on the motor system~ 
A. As I have been able to interpret frmn observation and 
from my study of the authorities, some authorities differ a 
little in their interpretation of the effects of alcohol on the . 
system, nervous and n1uscular, but 1ny interpretation is that 
alcohol is depressing- on the system from the very start. It 
depresses or paralyzes the nervous system-Eli 
page 222 ~ man first loses his reserve; what he would not do 
under ordinary conditions he does under the in-
fluence of tl1is depressing drug. He would not say things 
'vhen he is sober and he would say then1 when he has a cer-
tain amount of alcoholic drug, and he would not do things, 
and he tells things that he would not tell when he is sober. 
Then later he loses control of the muscular mechanism, be-
g·ins to be n1ore clumsy in his n1ove1nents and finally he is 
totally paralyzed. 
Q. 'Vhat is the general effect of liquor as an anesthetic? Is 
it: any different from other anesthetics, when taken in suf-
ficient quantities? 
A. No, sir, has the sa.me effect as ether. 
Q. And affects the intellectual processes the same way~ 
A. Yes, sir. 
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CROSS EXAMINATION. 
By Judge Scott : 
(~. Doctor, see if I understand you correctly. The natural 
and usual effec.t of drinking liquor to excess is to destroy the 
things which govern his conduct f 
A. Yes, sir. 
Q. If he is a very good man it brings out the goodness in 
him, doesn't it 1 
A.. VVell, those sytnptoms vary in the individual some. 
Q. You say it does destroy the things which govern his 
conduct¥ 
A. Yes, sir. 
page 223 } Q. If he is naturally mean, he becomes mean 
under the influence of liquor Y 
A. I t_hink that is generally the case. 
page 224 ~ T. MERCER JONES, 
a witness, being first duly sworn, says: 
DIRECT EXAlVIINATION. 
Ry Mr. Waite: 
Q. What is ·your name f 
A. T. J\{ercer Jones. 
Q. You haye any official positio~ in the County? 
A. Justice of the Peace. 
Q. Were you one of the trial magistrates in the case of 
Commonwealth vs. Swan? 
A. Yes, sir. 
Q. Did you take occasion to go to the May l1ome after the 
occurrence, after the warrant 'vas sworn out f 
A. Yes, sir. 
Q. Did you have occasion to look at the lock on the bath 
room doorT · 
A. Yes, sir. 
Q. Please state to the jury what the condition of that lock 
was when you saw it Y ~ 
A. Well, the lock was on the door when I was there. 
Q. When was that 7 
A. I do not re1nember the date, but possibly it was on-
(broken off). 
The. Court: Was it subsequent to the 13th of August? 
page 225 } A. It was before the lOth of September, the 
6th, 7th or 8th, one or the other. 
Ruth G. Crowson v. James A. Swan, Jr. 155 
Q. You remember the date of this offense¥ 
A. The warrant was sworn out I think on 1\{onday morn-
ing, the 16th of August, 15th of August. 
Q. And it was after that~ 
A. Yes, sir. 
Q. You say the lock was not broken 1 
A. No, sir. 
Q. It w~s on the door? 
A. On the door. 
CROSS EXA~IINATION. 
By .Judge Scott: 
Q. 1\tfr. Jones, what was the occasion of your going down 
to the 1\fay house? 
A. I was at the Fair, and Mr. 1\fay was in town and some-
one told me he was up here to see me, and I drove down to 
his house between seven and eight o'clock that night, I think 
it was. 
Q. Mr. Jones, you are a friend of Mr. Swan's, aren't you? 
A. I claim to be a friend to every man in the ·County~ 
Q. I am talking a-bout Mr. Swan. 
A. I do not know as I am a particular friend of his. 
Q. Didn't you go down ·and try to get this warrant with-
drawn? 
A. No, sir, I did not. 
Q. Didn't you advise them to dismiss the warrant?· 
A. I went down there in protection to the two ladies, and 
told them I thoug·ht it ·would be best for them 
page 226 ~ after I heard Mr. May·wanted to see me, to let it 
drop; that there would be more newspaper talk 
-that the newspaper talk "rould not hurt 1\{r. Swan and would 
hurt them. 
Q. And you advised them to drop it? 
A. On that account. I was not sent by anybody, except 
1\fr. R. T. Green called me in his office next morning. 
Q. You did advise them to drop it on that account? 
A. On that account. 
· Q. Mter advising them to ·drop it you sat on the trial of 
the case? 
A. I called a full court. 
Q. You sat on the case and voted on the case? 
· A. Yes, sir. 
Q. And you voted to acquit Mr. Swan? 
A. No, sir; nobody knows how I voted. 
Objection by 1\fr. Barbour. 
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The Court : I imagine the \Varrant has been returned to 
the Clerk's Office. He is still on cross examination. I think 
the question can be asked. 
Exception noted by 1\Ir. Barbour. 
Q. How did you vote 1 
A. I voted to agree with the other two judges; two to one 
and no use n1y going any other way. 
Q. You were satisfied and you went in with then1l 
A. I had to. 
page 227 ~ Q. You had toY 
A. Yes, sir. 
Q. That· is what you did¥ 
A. Yes, sir. 
By 1\fr. Miller : 
Q. Did you tell these people not to bring that lock up to 
the trial? 
A. No, sir. 
Q. What did you tell them? 
A~ I told them to bring it. They did not show me the lock 
--I noticed one on the door, and ~Ir. and 1\Irs. l\1ay \Vent out 
there to show me the situation, and the little piece of cast 
iron that fastened on the in~ide-1\.frs. l\fay picked this up and 
showed it to me and said, '' I-Iere is where he broke the 
lock". 
Q. You did see that the lock had been broken 1 
.c\.. No, sir, I did not; did not see that. 
Q. Didn't you say ~Irs. lVIay showed it to you f 
A. I said she showed me this little piece of iron. 
RE-DIRECT EXA!!INATION. 
By Mr. Waite: 
Q. Is that part of the lock? (Handing witness part of lock 
referred to.) 
A. I could not swear that was the piece; a piece very much 
1ike that. ·Been whitewashed. If :Nirs. l\fay said I told her not 
to hring it there, I would not say right out, but 
page 228 ~ she might have misunderstood me. I would not 
like to contradict her that way; that is what I 
told her, to bring the piece in there, that piece of lock there; 
if that is the lock that was on the door \vhen I went there. 
Q. It was not broken at that time'¥ · 
A. I didn't notice it being broken; l1ad a candle, just a sn1all 
light. That piece was picked up there off the floor and shown 
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to me; I didn't pay any attention to it, just told her to bring 
it to court; didn't pay any attention to it; just told her to 
bring it to court. 
R.E-CROSS EXA2.1INATION. 
Bv Mr. :Wiiller: 
"Q. If 1\tirs. 1.\fay testified that you did tell her there was no 
occasion for her to bring the lock, that piece of lock-if Mrs. 
May testified that you did tell her when you were at the house 
that there was no occasion for bringing the piece of the lock 
in town, you 'vould not contradict her statement, would you 1 
A. I didn't tell 2.Irs. ~fay not to -bring it; she might have 
misunderstood rny speech that night; I do not know. 
Q. If she nmkes that statement you would not like to con-
tradict it? 
A. I did not tell them not to bring anything; told them to 
bring everything. 
Q .. Did you tell them to hring· anything¥ 
A. I told thern to bring that piece of lock sl1e showed me. 
I said, "If that is the piece of lock, bring it 
page 229 ~ there". 
Bv 1\fr. Bar~bour: 
"Q. That was the only thing shown you at that time as be-
ing broken f . 
A.. That was the only thing sll0,\"11 to me; the lock was not 
shown to me at all. · 
page 230 }- DAN CLARK:, 
a witness, being first duly sworn, says: 
DIR.ECT EX~<\..1\IINATION. 
Bv 1\Ir. "\Vaite: 
··Q. \Vhat is your narne Y 
A. Dan T. Clark. 
Q. vVhere do you live f 
A. Across the Run out here, about half a n1ile from town. 
Q. Who were you etnployed by? 
A. Ain't working anywhere at the present time. 
Q. "\Vho were you employed by in August, 1932 ~ 
A. tTust around by t~e day. 
Q. Did you see 1\tir. James Swan on August 13, 1932? 
A. Yes, sir. 
Q. Where did you see him~ 
A. Down at his g·arage. 
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Q. What time of day was that? 
A. It 'vas close around six o'clock.' 
Q. Was he drunk or so-ber 1 
A. He 'vas what I call drunk. 
Q. vV as he very drunk 1 
A. Drunke·r than I ever saw him. 
Q. What did he do there? Did you see him leave the 
garage? 
A. He came in the garage and went on through the garage, 
came out through the back; came through the N ehi place and 
got in the car. 
Q. Where did he go 1 
page 231 ~ A. I do not kno'v where. lie called Mr. J\tic-
Gee; told him to come on and Clrive the car. He 
left there, he and lVIcGee together. 
Q. See him any more that evening? 
A. No, sir. 
Q. When was the next time you saw him? 
A.. On a ~{onday. . 
Q. The following Monday' 
A. Yes, sir. 
Q. Under what circumstances did you see him then; 
.A. He was all right then, sober then. 
Q. Did you go anywhere 'vith him then? 
A. I met him on the corner; asked me what I was doing. 
Said, ''Come on, drive me up to ~.,: T. I want to go up there 
to a burying". . 
Q. You know to whose burying he wanted to goT 
A. I know the man's name, but I just cannot think of it 
lLO\V. 
fl. \Vas it Robert Menefee? 
A. Menefee, yes, sir. 
Q. V'Jhat happened on the way up there? 
Objection by Judge Scott. 
The Court: I cannot see the materiality of it. 
~fr. ~filler: Going to undertake to state a conversation be-
tween him and Swan. 
A. Going on up, I asked ~fr. Swan, I asked him what hap-
pened down the road. ·He said, "Down what 
pag·e 232 ~ road?'' I said down . the Inlet Road. He 
said, ''I do not know. Was I down there 7 '' I said, 
"Yes, that is what they tell me". He said, "What about 
it?" I went on and stated what I heard. lie said, "vVhy 
didu 't you tell me before I came up here~ 1 ' 
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Q. What did you tell hin1 happened? 
A. I told hin1 I heard it from some people in town_:it was 
l1eard by them-some other people telling me. I told him to 
go back and see :fiicGee, that he could tell him more than I 
could. 
Q. That was all f 
A. That was all. 
page 233 } RO~ERT BUTTON, 
a witness, being first duly sworn, says: 
DIRECT EXAJMINATION. 
Bv ]ilr. "\Vaite: 
WQ. What is your name, Mr. Button7 
A. Robert Button. 
Q. Your business? 
A. Lawyer. 
Q. Practice in Culpeper? 
A. Yes, sir. 
Q. Y.on have control of the premises on which the Mays' 
live? 
A. I have owned it for approximately four years. 
Q. Have you been dov."ll there recently? 
A. Yes, sir. 
Q. When? 
A. I was there this morning. 
Q. Did yon notice some steel posts strung out on the ground 
along the driveway there? 
A. Yes, sir. 
Q. Do they belong there? 
A. I do not know where they came from, sir. 
Mr. !-filler: They do not belong there. We put them there, 
and we will explain at the proper time. 
Q. How soon after this occurr-ence on the 13th of August, 
were you down there? 
page 234 } A. I recall very distinctly, Mr. Waite, that 
shortly after this occurrence, on reaching home 
one afternoon, my mother told me ~fr. ~fay had called me 
and wanted to see me. I 'vent down to see him in a few 
days, I do not recall-I would say within a week of the 13th 
of August. · 
Q. Were those steel posts there then, or iron posts? 
_f\_. I did not see them. 
Q. Yon would have seen them if they had been there? 
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.A. I think so. 
No cross examination .. 
page 235 ~ GUY ~IA.Y (recalled) .. 
RE-DIRECT EXAl\IINATION .. 
By 1fr. ~filler: 
·Q. You l~ave already been sworn and testified in this case, 
didn't von f 
.A .• Yes, sir. 
Q. ~ir. Swan since you have testified has made a statement . 
here in regard to a visit he paid to your house f 
A. Yes, sir. 
Q. Prior to the 13th of August last. Will you relate to 
the jury the circumstances of that visit if you can recall 
them1 
A. Yes, sir. The first visit that ~fr. Swan made to n1y 
premises do'vn there w·as along back in !\{arch. S'ome time 
in March. He ca1ne to the front door and knocked. ~frs. 
May and myself and the children was hack in a rear roon1 
we have there with a radio, listening to Servces Sunday Af-
ternoon. · 
Q. What day of the week was tl1at ~ 
A. On Sunday. Sunday afternoon. I answered the door. 
Mr. Swan said, "I thought you ·were in the hospital". I said, 
"No, sir, I never felt better in my life". He said, "I heard 
you had T. B." ·I said, "Who told you~" He said, "Bob 
May". I said, "I never felt better in my life". Stood and 
talked with him a few minutes, and he got in the car and 
left. 
Q. Did he see 1irs. ]\fay on this occasion f 
A. No, sir, did not; never has seen J\irs. May 
page 236 ~ at the house. · . 
Q. Not 'vhen you were 'vith her? 
A. No, sir. 
Q. About the other occasion 1 Relate the circumstances. 
A. The next time he came down he drove in there another 
Sunday afternoon-
Q .. What time elapsed between the hvo visits? 
A. ...1\bout two or three weeks. 
Q. The visit you have just referred to. Give the details 
about the first and the second. The one you have just talked 
nhout, was that the first visit¥ 
A. Yes, sir. 
Q. Now, you are relating the next one? 
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A. Yes, sir. 
Q. About how many weeks later1 
A. Three weeks later. He came down this tiine, he came to 
the side door and knocked, and :Mrs. Crowson was there this 
time, and :Thirs. ~Iay and myself and the children was back in 
this sitting- room we have, and you understand that is on the 
back sidH of the house from the road. I had to go through 
the living room and dining room to answer this door. I 
went and answered the door and 1\Ir. Swan was there. He 
says, ''Come out. You 'vant a drink 1'' I said, ''I do not ob-
ject to taking- a drink". I went out to the well house with 
him. vV e had a drink out there, and we 'valked on down 
to 1\{r. Spicer's barn. Ife said, ''Is Spicer around here? I 
would like to give hin1 a drink". ~Tent around the barn look-
ing for ~Ir. Spicer. He saw sonw ladies down in 
page 237 t a field and some children playing baseball. Said 
to me, ''Is that ~Irs. J\'Iay down there playing 
baseball~'' I said, ''No, sir, l\{rs. JYiay don't play baseball 
on Sunday". vVe came on back, got in the car and drove 
away. The third tin1e he was there was about two weeks 
later on a Sunday evening·. He came down and had this same 
ntr. Haliburt Sw·an-he eame down and wanted to use the 
telephone. I told hhn yes, sure he could use the telephone. 
He went to the dining room where the telephone is, called 
somebody; I never paid any attention to his conversation. 
Used the 'phone and he and I walked on out. I do not remember 
what nun1ber he called or who he called, but I stayed with 
hi.n1. 
Q. :Nlrs. 1\fay see him on that occasion1 
A. No, sir. 
Q. Did he see her 1 
A. No, sir; he did not. 
Q. Where was she~ 
A. She was back in the radio ro01n. 
Q. Did you have any other conversation 'vith him as to 
whether he should take a drink of water at the well? 
A. Yes, sir. 
(~. vVhen was that'? 
A. On the third trip. After he used the telephone he wanted 
a drink of water. I g·ot a glass; COining on out he said, 
"Why, we can the w·ater in the kitchen". I said "1Ir. Swan, 
the "rater in the well house is much fresher". 
page 238 ~ This water in the kitchen comes fron1 the tank. 
Naturally much fresher than it is where it lays 
hi. the tank. He got his drink of water and left. 
Q. If you recall, :Mr. :.May, when the jury were upon the 
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premises this morning, certain iron posts were lying along 
on the ground. 
A. Yes, sir. 
Q. You ren1ember where they were 1 
.A.. Where were the posts on the 13th day of August last 1 
A. They was lying right straight along, like they was ly-
ing this morning. About six inches of grass between the 
posts and the road. . 
Q. vVhat was the object in putting those posts there1 
A. Mr. Spoicer had a boy, nan1ed Woodrow Riley; he owned 
a Ford Automobile-he would drive in there 'vhere a little 
overflow from the tank causes a little mudhole there. This 
boy had a common habit of dodging this mudhole and run-
ning up on the line, and I tried to take care of the premises 
as best I could and protect the same-put those posts there 
to keep him from 'videning the road. 
Q. How did these same posts there on the 13th of August, 
con1pare with the present location of those same posts Y 
A. Exactly the same with the exception I think there are 
less there no'v than it was on the 13th. I have used some of 
them. 
page 239 ~ Q. How long· after the 13th before those posts 
were taken off the ground, if they were taken off 
at all, and placed elsewhere? 
A. About four or five weeks. 
Q. Who took them up 1 
A. I did. 
Q. Why did you do so? 
A. To use them in a fence we had-hogs was running in 
that filed at the time, and these hogs 'vould work through, and 
I got the posts to put in three. I would not hav~ moved then1 
if I had not wanted to use them. 
Q. How did you get them back to where they are now? 
A. I put them back. · 
Q. What was your idea 1 
A. Nothing ; I had some place to put them. 
Q. They are the posts that are back there? 
A: Yes, sir. They was put there to illustrate where they 
was before. 
Q. I told you to put them there? 
A. Yes, sir. I told you I did not have the same amount of 
posts. 
Q. At the. trial which occurred here in the town of Culpeper, 
after the occurrence on the 13th of August, at which trial 
,Jnstices Jones, Sisk and Schlater were present, were you 
present at that trial? · 
A .. Yes, sir, I was. 
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Q. Did you hear the testimony f 
A. Yes, sir. 
page 240 ~ Q. vVho else were present other than the jus-
tices? 
A. Mr. Bickers. 
Q. Commonwealth's Attorney? 
A. Commonwealth's Attorney, and another Mr. Bickers, 
~Tim Bickers, a witness for 1vir. Swan, and some men, fellow 
named Brown; Douglas Swan was a witness, and Mr. Waite 
was there, and myself and my wife and Mrs. Crowson and 
1nyself. 
(~. Mr. Cro·wson was not there¥ 
.. A.. He was there but was barred from the· trial, in fact, 
everyone was except just who I have called. 
Q. Just the witnesses and interested parties~ 
A. But the witnesses was on the outside and was called as 
tb ev was used. Q. Do you know 1\fr. ~fcGee T 
A. He was there. 
Q. Did you hear his testimony? 
A. Yes, sir. 
Q. Can you tell the jury about, or approximately as near 
as possible, according to your best recollection, what Mr. 
McGee's testimony was f 
A. I can. 
Q. Go ahead and do so. 
A. ~~[r. :McGee said that :h'fr. Swan came down to his ga-
rage-(broken off). 
1\;lr. Barbour: We object to this. 
page 241 ~ The Court: The only thing is he may have tes-
tified for half an hour. Hardly necessary to re-
peat his whole testimony. 
~fr. l\1iller: He can state it. 
The Court: How ]ong will it take you to state what you 
1·emember he said? 
A .. Take five, about four minutes, Judge. That he was at 
tbe garage. 1\'Ir. Bickers and Mr. Brown was there; Mr. Swan 
came down drunker than he had ever seen him before in his 
life. Said l\{r. Swan said, "1\;IcGee, get a car and take me out 
to get some air. I need air". He said, "Drive me to the 
farm". McGee says, "I have not time to driv.e you to the 
farm, 1\fr. S'wan, but will drive you out to get a little air" . 
• Tnst before they got to Inlet, he says, "Drive in here and 
we will g·et a little whiskey from Mr. Spicer". So they drove 
in the barn, stopped at the barn and he got out and looked 
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around the barn and no one was there ; he g·ot back in the 
car; said "Drive up to Guy's and we will give him a drink". 
Drove Qn. up to Guy's and there ·was a crowd of children 
playing in the yard. !1:r. Swan says, ''Where is Guy¥" Said 
some of the kids sa.id in the garden, some in the orchard, 
some clown in the field. He could not n1ake it or at least 
what they was talking about. Mr. s,van got out of the car, 
went to the well house door, which was standing wide open. 
. He could see clear through the back door of the 
page 242 ~ well house into the shower room. :Mr. Swan came 
out in the well house, knocked at this bath ·door; 
some lady hollered, ''You can't con1e in here. I am naked''. 
At that time ~Ir. Swan turned to get back in the car, and a 
lady stepped out the door, said '' lTim Swan, you are drunk 
as a lord". Says, '.'I will g-o in the house and get Guy for 
you". At that he told him, ''Let's go". :Nir. Swan walked 
directly over, got in the car, drove to the garage, where they 
parked the car with :.Mr. Swan in it, and he spent the night 
there. l\fr. Bickers asked him how did he know he spent the 
night there. Ile says, ''Because he told me so'', and further 
he says, ""\Ve went to the Greek Restaurant for supper. 
Q. What did ~IcGee in that trial testify to about having 
tapped on the bath room door? 
A. I stated he tapped on the door, and this lady hollered, 
''I am naked, you can't come in here''. 
Q. What door did he tap on' 
A. The bath house door leading· from the engine house 
room. 
Q. Was that all of his statement·f 
A. That was all. Then l\fr. Douglas Swan took the stand. 
Q. Were you down in Professor Ifendrick 's office this morn-
ing? Did yon hear any statement made by that little Bennett 
girl that testified this morning? 
A. I .didn't see her this morning. 
Q. Did you see her at any time recently or hear her talk 
about it? · 
A. She was with us all day yesterday; she was 
page 243 ~ running; around in the room playing, all day long·. 
Q. You remember what she said about it? · 
A. She stated ~ir. s,van came down and drove down bv 
the barn-there playing 'vith the other children. Said 
Mr. Swan g·ot out the car and looked around the barn-then 
he got back in the car and drove up and asked if I was home. 
Mr. 1\fay was home. Some of them called in to l\Irs. l\fay, said 
"Is ~fr. ~fay homef Is ~fr. ~fay home?" Some of the chil-
dr~n called in and said! ".Is ~fr .. ]r~ay home?" She says, "No, 
he Is not home. Who IS It a.nd IS there any 1nessa~;e?" "\Vith 
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tl1at 1\t[r. S'\van says, "Is ~Irs. 1\IIay home?" and got out the 
car. Said, "Yes, ~Irs. !-lay is taking a bath now". Said 
that does not make any difference". \Valked on in the pump 
house and got on his hands and knees and looked under the 
hole; got up on the engine and peeped through that crack, 
and "I got scared and me and sonny, the little boy, ran down 
to,vards .\\'Irs. 8picer's to get help". 
1\tir. Barbour: 
Q. You know why it is your counsel did not put her on the 
stand? 
A. I do not know, sir. 
R.E-OROS.S EXAl\IINATION. 
Bv 1\fr. Waite: 
·Q. Did you take down the evidence at the ~fagistrates' 
trial1 
A. No, sir. 
Q. Did you testify in that case~ 
A. No, sir, I did not. 
Q. You did not take the evidence down? 
pag·e 244 ~ A. No, sir. 
Q. I-Iow did you happen to remember it in such 
detail 1 
A. Bound to ren1en1ber it. I was listening to it, the same 
as von was. Dich1 't anvbodv take it clown. Q. You say thnt ]..fr. ~fcGee said that l\fr. Swan was drive·n 
by hin1 to his garage, where he stayed all nightf 
A. 1\fr. ~1cGee said he drove lfr. Swan to his garage. 
Q. 'Vhere he stayed all night 7 
A. Yes. sir. 
Q. Y011 are sure of that1 
A. Yes, sir. 
Q. Yon are as certain of that as you are about the rest 
(•f your evidence? 
A. Yes, sir. 
page 245 ~ 1\tir. Barbour: If Your I-Ionor please, in an-
nouncing ourselves as through, we omitted one 
piece of evidence that "re desire to introduce. It is 1nerely 
the record of the trial of this case, the wa1·rant . 
. Judge Scott : \V e object to its going in, sir-got nothing 
to do 'vith the case. 
The Court: Let it go in this way. Objection made thereto; 
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overruJed, and motion to strike it out, and the Court. reserves 
decision on the motion to strike it out. 
Judg·e Scott: There has already been so much talk about 
it. It ought to be covered by an instruction. 
~{r. Barbour: ·My friend wants it in and don't want it in. 
Judge Acott:. I do not think it has a thing to do with it, 
m1d wiH tell the jury at the proper time . 
• Judge Scott: I object to it and except to its entry. 
The Court: You insist on your objection? 
Judge Scott :. Yes, sir. 
page· 246 ~ The Court: Objection sustained. It is a single 
piece of evidence. Later if the Court changes its 
ruling it could be introduced, so for the present I 'Viii sustain 
the objection. 
Mr. Barbour: I except to the ruling of the Court. 
page 247 ~ DR. GRANVILLE E ... t\.STI-I.A.M, 
a witness, being· rfirst duly sworn, says: 
DIRECT E·X.AMINATION. 
By Mr. Barbour: 
Q. Doctor, have you stated your full name for the record 1 
A. Granville Eastham. 
Q. You have been sworn I believe? 
A. Yes, sir. 
Judge Scott: Exception applies to this witness as the oth-
ers-! just want to save the point as we go along. 
:Nfr. Barbour: Of course, it applies. That was understood 
yesterday. 
Q.. What is your profession, Doctor? 
A. Practicing physician. 
Q. What was your training prior to that? What was your 
education? 
A. Four years in college; six or seven years in hospital. 
Q. vVhat hospital? 
A. Different hospitals. 
Q. Row long have you been practicing your profession? 
A. Twenty-eight years. 
Q. ''\7here have you practiced it? 
A .. About ten years in Virginia, and two years in the .Army, 
and the rest of it in West Virginia. 
Ruth G. Crowson v. James A. Swan, Jr. 167 
page 248 } Q. In addition to your education on that sub;. 
ject, have you had any practical experience in the 
effect of alcohol on the human system~ 
A. Y~s, sir. 
Q. What were the circun1stances under which you had that 
experience 1 
A. Well, we had it almost daily in West Virginia in the . 
coal mine work. 
Q. You a surgeon in the coal mines? 
A. Yes, sir. 
Q. Can you state to the jury the effect of the excessive use 
of alcohol on the human system' 
A. Excessive use~ It paralyzes the nervous system en-
tirely almost. Well, almost every phase of it-very often the 
intellectual part of man before· the muscular. . 
Q. The effect is apparent on the intellect before the motor? 
A. Y·es, sir. 
1vfr. }t[iller: Don't lead the witness. I object to your last 
t]nestion upon the grounds as leading. 
Objection overruled. 
Objection by 1v.[r. Miller. 
1~he Court : He answered that, didn't he? 
)r[r. l\filler: I objected to it before he answered. 
Objection overruled. 
Exception noted by l\1:r. l\1:iller. 
page 249 } Q. Please state to the jury, Doctor, if the fact 
that a man who has been indulging in intoxicat-
ing· liquors to the point that he is staggering, whether or not 
it would be possible or probable for him to ~ out of con-
trol of his intellectual processes 1 
· ~fr. l\Iiller: We pbject to that question upon the ground 
that it is a hypothetical question. He don't state all the 
facts applicable to this particular case. 
The Court: Suppose we permit you to insert any material 
fact. 
l\{r. l\{iller: I am not asking the question. If he makes his 
question a legal one then I will withdraw the objection. 
The Court: It is common practice for the Court to call upon 
counsel, to ask in making their obje~tions, what elements are 
essential or omitted. If Mr. Miller desires it that way. 
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. Mr. ~!iller: I think it is entirely too general. He may say 
yes or not. It is not applicable to the facts here. 
A. Liquor has much more rnarked effect on some individ-
uals than it does on others. It takes much more. A man 
who is a chronic drinker very often very small amount of 
'vhiskey will make him totally unreliable and unaccountable 
for most anything he says or does. He does not know any-
thing about it. I have seen fellows that I knew personally 
that may have been sober to-day, but the night before he 
would go into his room; he did not know anything 
page 250 ~ about taking hini to it-he was a chronic drinker 
and as soon as he got a little more liquor into hin1 
he was fairly '"ild. On the other hand some men can con-
sunle a less amount of liquor· and go on and attend to their 
business in a 'vay. Son1e of them do not know they did it the 
next day, but at the san1e tiine it seemed to be fairly legiti-
Inate at the time it was going on. They did not know anything 
about it the next day. 
Q. What is the effect as an anesthetic1 What is the effect 
of liquor? 
A. The old medical books tell us it 'vas used as an anes-· 
thetic before we had ether and chloroform, which 'vas used 
for major operations. 
Q. Have you bad any experience in that line yourself, the 
anesthetic effect on people under the influence of liquor? 
A. I do not reckon th-ere is a man practicing medicine that 
has had any of these drunken cases that 'vould say to-d!lY he 
had to give an anesthetic. 
Q. You know of any cases 'vhere whiskey was given as an 
anesthetic and 1vhile the patient was under the influence of 
it he was turned loose to go 'vhere he pleased? · 
A. Not where it was used as an anesthetic. Put him to bed. 
Q. When a man takes enough alcoholic liquors to put him 
in that same position or make hiln drunk, the bed is the place 
for him to be until he knows what he is doing? 
A. If his friends find him they usually put him to bed to 
keep him out of trouble. . · 
Q. If his friends do not and he gets in trouble, 
page 251 ~ that is the consequence? 
A. Sometimes he does and somethnes he does 
not. 
Q. Sometimes may do it, don't he? 
A. Once in awhile. We do not always p;et our dues. 
1vir. Barbour: vV.e rest. 
Ruth G. Crowson v. James A. Swan, Jr. 169 
page 252 ~ J. L. SPICER, 
a. witness, being first duly sworn, says : 
DIRECT EX.A.J\IIINATION. 
By Judge Scott: 
Q. vVill you tell the jury your nan1e, age, residence and oc-
cupation? 
A. J. L. Spicer, Inlet, dairyman and farmer. 
Q. Are you the lVIr. Spicer who operates or O<.!cupies the 
barn at the rear of 1\Ir. (}uy :.May,.s residence, near Inlet? 
A. Yes, sir. 
Q. Are you there on the premises frequently or otherwise 1 
A. Yes, sir. 
Q. You kno"r then, of course, ~Ir. 1\Jiay, Mrs. May and the 
\vhole family~ 
A. Yes, sir. 
Q. 1\Ir. Spicer, \vere you there on the 13th of August last? 
A. I was there up until 12 o'clock. 
(~. And you left~ 
A. Y-es, sir. 
Q. Were you there the next day, the 14th? 
A. Y-es, sir. 
Q. You are fan1iliar then with the pump house and the 
bath rOOIU~ 
A. Yes, sir. 
Q. And the bath room 1 
A. Yes, sir. 
Q. The pump house supplies your barn with water, I be-
lieve~ 
page 253 J A. No, that \Vas, but they moved it-a pump 
house at my barn. 
Q. Then you used it 1 
A. Yes, sir. 
Q. And you are there frequently during the day¥ 
A. Yes, sir. 
The Court: Were you using it in August~ 
A. No, sir, 1 was. not using it in August. 
Q. Did you have occasion to go to the pump house the next 
day on the 14th¥ 
Objection by 1\ir. Barbour. 
Judg·e Scott: It is in rebuttal, if Your Honor please. 
The Court: I think it is admissable. 
J\!Ir. Bar hour : We except to the ruling of the Court. 
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• Judge Scott : 
Q. "\Viii you tell the jury 'vhet.her or not you made any ex-
amination of the ground in front of. the pump house! 
, A. I looked there to see if any cars been there. 
Q. What did you find? See any signs Y 
A. No, sir, I did not. _ 
Q. Will you state to the jury was anything along the edge 
of the grass or road? 
A. Those iron posts were laying there. 
Q. As they are now¥ 
A. Yes, sir. 
Q. In reference to that matter, have you re-
page 254 ~ cently at my requ-est made any measurements in 
reference to it? 
A. ·yes, sir. 
Q. Was the result of your measurements put in a written 
memorandum, made contemporaneously? 
A. Yes, sir. 
Q. I an1 going to hand you this pap-er and ask you to re-
. fresh your memory as I ask the questions. 
Objection by ~{r. Barbour. 
The Court : On the same ground f 
Mr. Barbour: Yes, sir. -
Judge Scott : 
Q. You were there on yesterday, I beli-eve, 'vhen Mr. McGee 
marked the point? 
A. No, sir, I was not there yesterday when Mr. McGee 
went down. 
Q. W-ere you shown the point, same location McGee marked, 
the point he says he parked his car f 
Objection by Mr. Barbour. 
Objection sustained. 
Q. 1'Ir. Spic-er, were you there on the day that Mr. Rixey 
and ~fr. McGee and Mr. Douglas Swan came do'vn there? 
A. Yes, sir. 
Q. Did you see them park the car there f 
A. Yes, sir. 
Q. What was done that day in reference to the parking of 
the car and th-e measurements of the pump house door Y 
A. They parked the car in several different 
page 255 ~ angles before he got it where he said he had it. 
Q. Did th-ey park it in one or more places! 
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A. Several-backed up to get it around "rhere he said he 
had it parked. 
Q. You saw that condition 1 
A. Yes, sir. 
Q. Did you locate that pointY 
A. Yes, sir. 
Q. Did you measure from that point to the edge of the 
grass? 
A. Yes, sir. 
Q. What was that distance? 
A. It was two feet, I think it was. 
Q. To the edg·e of the grass? 
A. No, four feet from the edge of the grass to these posts 
to the road. · 
Q. I want to get the distance. Look at your memorandum. 
I 'vant to get the distance from the point where the car was 
parked to the edge of the grass, the edge of the road Y 
A. You want the distance from where the car was parked 
to the edge of the road or edge of the grass? 
Q. Take it both ways. Edge of the grass first and then to 
the edge of the road? , 
A. It was eight feet. six inches. 
Q. To the edge of the grass or edge of the road 7 
A. Edge of the road. · 
Q. How far was it to the edge of the grass V 
page 256 }- A. F'our feet, six inches. 
Q. How far was it to the center of the road 7 
A. Eight feet. 
Q. To the center of the road? Now look at your memo-
randum. 
A. Yes, sir, from well house to center of driveway. 
Q. I am talking about the !fcGee point. 
A. The distance from where he said he had. to park the 
car fro1n the center of the driveway is eighteen feet. 
By Mr. "\Vaite: 
~Ir. Barbour: 
CROSS EXAl\IINATION. 
Q. Let me see that memorandum? 
Witness hands memorandum referred to to Mr. BarbQur. 
Q. Is that your handwriting? 
A. No, sir. 
Q. Whose is it? 
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A. ~Ir. Crowson's. 
Q. lVIr. Spicer, I believe you stated that you went over this 
ground Sunday7 
A. No, I didn't say I went over the ground. 
Q. What did you say¥ 
A. I said I looked to see if any car had been out of the 
road. 
Q. ·On Sunday 1 
A. Yes, sir. 
Q. That was the 14th of Aug·ust ~ 
A. Yes, sir. 
Q. What made you go over there~ 
page 257} A. I had heard what was ·done before, and I 
wanted to see whether-if any tracks had been 
out of the road or anything. 
· Q. You had heard what had been done before? 
.A. Yes, sir, what had happened the night before. 
Q. Who did you hear that from 1 
A. :rrom several. 
Q. Who were they 1 
·A. I heard it from 1\{r. 1\iay. He was the first one. Then 
}\!Irs. :Niay, :Wirs. Cro,vson. 
Q. Did you hear any denial of the fact that 1\'Ir . .Swan had 
been there¥ 
A. No, I didn't hear any denial made. 
Q. What made you want to fix that 1 
A. Fix thatY 
Q. In your mind! 
A. That is a thing I do practically every morning when 1 
go to my barn, to look to see 'vhether there have been any 
cars in there, in 'or out. 
Q. You do that practically every day t 
A. Yes, sir. 
Q. Why do you do that' 
A. I 'take about 40 gallons of gas solution, and I always 
look to see whether anybody has been around my place. My 
house is a long 'vays from my barn. Lots of things could go 
on there I would not kno'v anything about. · 
Q. T~Vhere were the weather _conditions on the 
page 258 }- 13th of August Y 
A. Pretty dry and hot. 
Q. Had not bee~ any rain for a long time¥ 
A. I do not think it had. 
Q. What was the condition_ of the surface of this road? 
A. Dry and hard. 
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Q. A car could have gone over that road without making a 
·mark, couldn't it 1 
A. No, sir. 
Q. Whyf 
A. Because right smart sand and dust there. 
Q. ·You went there then at the instanoo of l\1:r. 1\iay' 
A. No, sir, 'vent there from my own accord. 
Q. '\Vho had told you a car had been there 1 
A. I heard that M~r. Swan and 1\:lr. McGee had been down 
in th-ere the evening before. 
Q. You heard it down to your barn? 
· A. Yes, sir. 
· ·· Q. How did you hear that~ 
A. ~Irs. 1\fay, 1\frs. Crowso·n-they came down to my ba1·n, 
--ean1e through my barn to her house. 
Q. And you didn't see any marks 1 
A. Not that went out of the road. 
Q. I-Iow was this mmnorandum made up, Mr. Spicer? 
A. Just as 've took the measurements. 
Q. vVho did you say wrote this down' 
A. l\Ir. Crowson. 
A. Guy 1\iay and myself. 
page 259 ~ Q. And 1\tfr. Crowson put this down? 
A. Yes, sir. 
page 260} E. B. GRO"VVSON, 
(recalled) . 
RE·-DIRECT EXAMINATION. 
By Judge Scott: 
Q. 1\fr. Crowson, did you make any measuren1ents at my 
request on yesterday afternoon~ 
A. We made them this morning .. 
Q. What nwasurmnents did you make1 Did I help to make 
the m·easure~nents 0/ 
A. No, sir, lVIr. Guy 1\Iay and J. L. Spicer. 
Q. \Vha t did you do' 
A. I put the figures down on the paper. They made the 
measurements. 
Q. You were present 1 
A. Yes, sir. 
Q. You proceeded in the making of the measurements? 
A. Yes, sir. 
Q. Is this paper upon which you recorded the results 7 
A. Yes, sir. 
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Q. I will ask that you read the whole of it to the jury and 
give the Ineasurements as you all made them. · 
Same objection by ~ir. Barbour. 
The Court: On the ground that it is not proper rebuttal 
testimony1 
Objection overruled. 
A. The driveway forks just at this particular place (indi-
cating), so I took two measurements, one from the drive way, 
and one next to the pump house, and the furthest, drive way 
· to the center is 37 feet, and from the center of the 
page 261 ~ driveway to the pump house is 23 feet. 
To the center to the iron posts, that one place 
there "'as two feet, and the distance from the iron posts to 
the edge of the driveway is 4 feet, 6 inches. 
Q. ~Ir. Cro\vson, M::r. Swan when on the stand testified to 
having· visited JYir. May's residence on one occasion, when a 
stranger was there. Were you there 'vhen Mr. Swan came 
there1 
A. I was there on one occasion. 
Q. Tell the jury about it, please. 
A.. I knew Mr. Swan. I had been introduced to Mr . .Swan 
some time in the past by l\{r. Spicer. I came over to Culpeper 
in his car one day and 've walked down the street, and we 
met ~{r. Swan just in front of his hardware store, and I 
stopped for Mr. Spicer to speak with Mr. Swan, and he in-
troduced us. That is how I know lVIr. ·Swan. On this particu-
lar occasion, Mr. 1\{ay, my wife's brother-in-law, he went to 
·washington to the Walter Reid Hospital to have his tonsils 
removed. ·~ry wife and I were here to be with his wife while 
he was absent. We we1•e very much afraid about it, and he 
left here on Thursday, as well as I remember it was the 12th 
of 1\{ay. On Saturday, which would be the 14th of May, 
Mr. Swan came to the door of the house, knocked, and Mrs. 
1\fay asked me to see who it 'vas. I went to the door. When 
I first went to the door I didn't recognize him as Swan, Mr. 
Swan, but while we were talking I remen1bered having met 
him, hut anyway lVIrs. lVIay's little girl and my little girl-
they are almost the same size-they 'vent to the door with 
us, and 've all walked out on the front porch, and Mr. Swan 
placed his hand on Mrs. ~fay's little girl's head, 
. pag·e 262 ~ said, ''Whose child is tha.t"? I said, "l\{r. May's". 
He says, ''Where is Guy''? I says,. ''He has gone 
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to the Hospital". He says, ''I heard he had T. B." I said, 
"No, sir, not that I know about. He went to Washington to 
hav-e his tonsils removed''. He said, ''Someone told me had 
-to take him away on a stretcher, that he had T. B." When 1 
first opened the door Mr. Swan \Vas apparently quite sur-
prised to find someone he did not know there. 
Objection by J\Ir. Barbour. 
The Court: Objection sustained. Disregard that last sen-
tmlce. 
A. After he asked me about Mr. 1'Iay, where he was, and I 
told him, then he didn't say anything; he seemed at a loss 
. as to what to say. 
Objection by 1\IIr·. Barbour. 
Judge Scott: That is a part of the res gestae. 
The Court: That "he seemed at a loss" the Court strikes 
out. 
A. I say he hesitated just a 'brief space-! would not say: 
~Ir. Barbour: vVe object to this-not in rebuttal of any-
thing. 
- Mr. :Niiller: B~ause Mr. Swan has testified about it and in 
detail. 
· rrhe Court: I think it is admissable. 
vage 263 ~ A. He hesitated a fe,v· seconds, enough for me 
to notice it, and he walked off the porch, and as he 
\valked off, I do not know \Vhether he had gotten on the 
ground or was still on the porch; I didn't place any signifi-
cance-he said to someone, I presume in the car-he said, ''I 
thought you told me they carried Guy away from here on a 
stretcher''. We wall{ed back in the living room and I didn't 
pay any further attention to him. 
Q. Did he ever speak to Mrs. May on that <_>ooasion? 
A. No, sir, he did not. 1\irs. 1\{ay and my wife were in the 
kitchen when he \Vas there. I was in the living room reading 
the paper. when someone knocked. I did not like to go to the 
door myself; I \Vas a stranger. 
page 264} GUY MAY, 
(recalled). 
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RE-DIREC'l' EXAll'IINATION. 
By J ndge Scott: . 
Q. Mr. ~fay, did you 1nake any measurements on the ground 
at my request Y 
A. Yes, sir. 
Q. Were the results of your measurements taken down by 
anybody~ · 
A. Yes, sir. 
Q. Who took them down~ 
A. 1\fr. Crowson. 
Q. Please look at that paper and state whether you recog-
nize that as the record of your measurements! 
A. Yes, sir. 
Q. Without reading the paper, I will ask you to tell the. 
jury whether the figures correctly represent the result of 
your measurements f 
A. Yes, sir, I n1ade the measurements, ~fr. Spicer holding a 
tape line, ~Ir. Crowson taking the measurements down. 
Q. When 1\fr. Swan was on the stand on yesterday, Mr. 
May, ·when :rvrr. Swan 'vas on the stand on yesterday, he made 
the statement that he visited your premises on the 29th of 
last 1\{ay, which according to my calendar was on Sunday, and 
he saw· you and Mrs. May, and gave each of you a drink. 
M;r. Barbour: Wasn't 1\fr. ~Iay called yesterday and tes-
tified in respect to all these matters 1 
~{r. 1\Hller : 
Q. Were you asked about getting the drink, since ~fr. Swan 
has testified f 
A. No, sir, not about that. 
page 265 ~ Judge Scott: It 'vas omitted. 
Q. Will you please tell the jury what were the facts about 
the matter~ 
A. No, sir, he has not been there in my home, not since I 
have been to the Hospital. I went to the Walter Reid Hos-
pital the 12th day of May, and returned nine days thereafter, 
and 1\fr. Swan has not been there any more until August 12th, 
when he broke in on :Nirs. :Niay and them. 
The Court: The jury will disregard "when he broke in". 
Q. Did 1\{r. Swan. at any time or any place ever offer Mrs. 
May a drink? 
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A. I-Ie don't know :Mrs. May. -·-
Q. Did he ever offer her any 'yhi_skey_?" 
... ~. No, sir .. 
~Ir. Barbour: We ask to have that stricken out. 
The Court: The motion is sustained. That answer is 
·stricken out. · . . · · - . 
Q. In your presenee, did he ever fl,t any_ ti~e or place,. .in 
your presenc.e, offer ~Irs. ~Iay a drink of whiskey 1 . 
A. No, sir, Mr. Swan has never been in ~Irs. ~lay's pres-
ence with me. 
RE-CROSS EXA:NIINATION. 
'. 0 ... ' •• 
By ~f.r. Waite.: . . . . . _ 
'· Q. You say you went to the ·walter Reid Hospital on the 
12th day of lVIay ~ 
A. Yes,. sir.. , . 
Q. And stayed there nine days 1 
A.· Yes, sir. ~ . . . 
Q. Then where did you go?_ 
A. Cante home. 
_ Q. _ Th?-t would have brought you back home about the 21st 
of 1\Iay? 
A. On Saturday,_I think_it was .. 
. Q. vVere you there from the 21st of 1\tiay until the end of 
1\Ia.y? 
A. Yes, sir, I was at ho_m~. _ ... 
Q. You got home on a Saturday? 
. A. Ye~. s~r, on No. 7; g-ets to Inlet at 3 o'clock 1n the 
afternoon. 
page 268} l\IRS. PEARL ~lAY, 
(recalled). 
RE-DIRECT EXA~1INATION. 
By "T udge Scott : 
Q. :Nlrs. 1\f.ay, I believe you know the daughter of Mr. Ben-
nett, who was sum1noned as a witness in your behalf? 
A. I do, yes. 
Q. Did that little girl ever talk to you about 'vhat occurred 
on the 13th of August last. when Mr. Swan came to your 
house? 
A. She has made statements, yes, to me; 
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Q. In your presence¥ 
A. Yes, in my presence. · 
Q. She make any statement rooently before she was put on 
the stand¥ 
A. Yes. 
Q. Where were they made? 
A. Down in l\fr. Hendricks' office. 
Q. Where is that? 
A. In the Court House. 
Q . .That is the room where the witn~sses say? 
A. Yes. 
Q. She was among them Y 
A. Yes. 
Q. She was there with your little girl and yourself! 
A. She was there with my sister's little girl. 
Q. She naturally talked about the matterT 
A. Yes, she did. 
Q. Without going into too minute a detail, I want to ask 
you a'bout one or hvo staternents that ·she made. 
page 269 ~ Do you remem,ber what she said if anything in ref-
erence· to the approach of the car in which Mr. 
Swan 'vas in-in Mr. Spicer's barn? 
Mr. Barbour: No proper foundation has been made for 
contradiction. · 
The Court: The Court will permit you to i~troduce the 
child. 
The Court: Introduce another witness please. 
1\fr. l\filler: I think the stenographic report will show if she 
bad ever made a statement to Mrs. Spicer. 
The Court: That is probably true. I do not think it is 
specific. 
Judge Scott: No doubt a:bout it. Let's have it right. 
page 270 r !ffi.S. PEARL 1riAY, 
(recalled). 
R.E-DIRECT EXAMINATION .. 
By .Judge Scott : 
Q. :M~rs. l\{ay, when Mr. Swan, the defendant in this case 
was on the stand on yesterday, he made some statement about 
a visit to your house and drinking of whiskey. I will get 
the stenogTapher to please read the statement. What hap-
pened on the 29th of ~Iay? You heard what Mr. Swan stated 
on the stand tbafhappened at your house on the 29th of May, 
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1932, which according to the calendar was on Sunday. Will 
you please tell the jury what you have got to say about it~ 
A. ·I say this, that I have never spoken to Jim Swan.. It 
is untrue. 
Q. Did you ever take a drink with ~ir. Swan or anybody 
else1 · 
A. I never took a drink of whiskey in my life. 
Q. Was ~Ir. Swan there that day and offered you any 
drink? 
A. No, indeed. I have never seen him at my home. 
Q. He was not there on the 29th of ]\fay or any other 
time? 
A. I have never seen 1\fr. Swan at my home, not that I know 
of. 
Q. 1\irs. ~Iay, I forgot to ask you. Were you present at 
the warrant trial? 
A. Yes, I was. 
Q. Did you hear Mr. McGee testify on that occasion T · 
A. Yes, I did. 
Q. Without going too much into detail, will you state what 
l\fr. 1\fcGee stated on that occasion as to his going to the ·barn 
and who got out? 
pag·e 278 ~ Mr. Barbour: We object to that becaus-e there 
is no sufficient foundation laid for it. 
Judge Scott: There has been sufficient foundation be-
cause the 'vitness himself testified to the time and place, and 
she was present. 
Mr. Barbour: The foundation could be stated. 
Judge Scott: I do not have to do that, where the witness 
has designated the time and place. I am rebutting him di-
rectly. 
The Oourt: The tin1e and place 'vas stated. Ho"vever, 1£ 
there is any doubt-according to the Oourt's present recol-
lection the objection is not good. 
1\tir. Barbour: According to my impression about the law 
-when you undertake to contradict a witness-some state-
ment he has made at some other place, you must ask him if 
he didn't make the statement so so and, and state what the 
statement is. Ask him if he made other statements-when 
somebody else is put on the stand. 
Mr. Miller: How much further could he possibly have gone 
on his cross examination of 1\fr. McGee in designating the 
time and place that he did. He says at the time, "Did you 
rnake the staten1ent" t or what was your state-
page 279 ~ ment. How would it be possible to do more than 
to ask another witness, being present on that oc-
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casion, if she heard what he said, and if she did hear wha~ 
he said, was it what he claimed he said? 
Mr. -Barbour: If Your Honor please, as I understand the 
la'v a statetnent n1ust be specific, and this witness asked i~ · 
he made that statement. That is true unless made in the pres-
ence of another witness. · -
_Judge Scott: The-qifestion you will recall that this witness, 
~Ir. J\.IcGee, said that he stopped .after leaving the barn an~ 
there· were. two children here ; couldri ;t go further than two. 
Your Honor will recall that I asked if he didn't testify and 
said the.re was big. crowd of children in the yard, and he denied 
it. . I want -to ·ask tlie ,vitness ,\rhether that statement was 
made by ~Ir. ~icGee on that occasion. 
The· Court: You may· do so. 
Q. ~~r"rs. J\iay, Mr. J\icGee testified ~n that. o~casion in your 
presence ¥ · · · - .. 
A. Yes. 
Q. You heard what he stated f 
A. I did. . . .. . ~ . 
. . Q'.- .He stated-( broken off) .. 
Mr. Barbour: Don't tell her what he stated. 
The Court: Ask her whether or not he made the follow-
ing·· statement: , . · -· .. , ., 
page 280 ~ Q. Pieas~. state to . the .. jury whether or. not 
J\ir. J\.IcGee stated . on that occasion that' they 
stopped, and there .was a big .. crowd of children in the yard 7 
A. He did. . 
Q. Big ·cro,vd of child,ren ¥ 
· A·. Big crowd of ·children. 
Q. J\Ir. ~IcGee was also asked about what 1\Ir. Swan did and 
that he got out o~ the c.ar and came to the pump .}lou~e door~ 
What did J\ir. J\icGee say a.boi1t Mr. Swan going on· and knock~ 
irig on the bath room door? }..... ·Ile .said he .,vent i:Q. ~be pump house and knocked on 
the bath ·room doox, and said a 'v01nan in there said, "You 
cannot come in here, I am naked. I will be out in just a little 
bit". 
Q. He stated that you having left the bath room, and came 
back, said, '' Oh, it is Jim Swan, you are here drunk-(broken 
off). 
Objection 1by Mr. Barbour. 
Objection sustained. 
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Q. 1\{r. l\1:cGee was asked the question and stated that he 
could see through the front door of the pun1p house and 
through the back door of the house and then into the shower 
bath. Did he make any such statement as that~ 
A. l-Ie did. 
RE-CROSS EXAMINATION. 
By 1\Ir. Waite: 
Q. Is your recollection as to the rest of your testimony as 
good as this statement~ 
A. I do not know whether it is or not. You might try me. 
and see. 
Q. You are positive that 1\tlr. l\IcGee testified 
pag·e 281 }- in the l\{agistrate 's Court that there was a crowd 
of children~ 
A. I am. 
page 282 }- HAL SWAN, 
a witness, being first duly sworn, says: 
DIRECT EXA1\IIINA.TION. 
By ~Ir. Waite: 
Q. What is your namet 
A. Hal Swan. 
Q. Where do you live~ 
A. Brandy. 
Q. You related to Jim Swan, the defendant here? 
A. Yes, sir, he is my uncle. 
Q. You recall a visit to the May home along the latter part 
of May~ 
A. Yes, sir. 
Q. What date~ 
A. 29th. 
Q. 29th of 1\Iay? 
A. Yes, sir. 
Q. Did you see Nirs. 1\!Iay there on that day? 
A. Yes, sir. 
Q. Did Mr. Swan see her~ 
A. Yes, sir. 
Objection by Judge Scott. 
Judge Scott: Mr. S\van has testified about that. It is not 
sur-re·buttal. I insist upon application of the rules, sir. 
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The Court: I think it is discretionary with the Court as to 
whether this testimony should be admissable or not. In ex-
. ercise of that the Court thinks it should be admit-
page 283 ~ ted. 
Exception noted by Judge Scott. 
Q. Did ~Ir. Swan see ~irs. ~iayY 
.l\.. Yes, sir. 
Q. Did you see anybody take a drink of whiskey that day? 
A. I saw Mr. May. 
Q. Did you see Mr. Swan go into the May home 1 
A. Yes, sir. 
Q. Tell how it happened. 
A. I\iay was out there and took a drink on the outside and 
they both went in the house, and I stayed in the car and later 
on Swan came back 'vith a glass and says, ''I want a drink 
for 1\IIrs. ~Iay. She asked me if I had it''. 
Objection by Mr. }.!filler. 
Objection sustained as to the last. The jury will disregard 
it. 
Q. Did he get liquor from you 1 
A. Yes, sir. 
Q. What did he do with it? 
A. He carried it in the house. 
No Cross Examination. 
page 284 ~ Mr. I\Hller. Mr. Barbour asked that proposi-
tion when he said it was merely corroborative of 
M1\ Swan-if he had said it was for the purpose of contradict-
ing· something we brought out, then the evidence·would have 
been admissable, but it is only corroborative of Mr. Swan-· 
suppose on the other hand we would -bring somebody here to 
contradict him we would get to such a stage it would not be 
sur-rebuttal. My understanding is the plaintiff puts on his 
testimony: in chief-then the plaintiff can go back and rebntt 
if he brings out something-Mr. Barbour says it is for the 
purpose of corroborating a statement made by Mr. Swan. 
The Court: The Court was sensible of that line of argu-
Inent. before it ruled on its admissability, and still thinks the 
evidence is admissable; so the motion is overruled. That is 
the motion to strike out his testimony. 
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Exception noted by ~Ir. Miller. 
page 285} T. ~IERCER JONES (recalled). 
RE-DIRECT E~A~1INATION. 
By Mr. vVaite: 
Q. I believe you testified on yesterday that you were one 
of the Trial ~Iagistrates in this case of ~fr . .Swan's Y 
A. Yes, sir. 
Q.. You heard the testimony of Mr. ~IcGee, did you not f 
A. Yes, sir. 
Q. Did or did not he say that when they drove down there 
on the lawn there was a crowd of children Y 
Judge Scott: Now, that question is not sur-rebuttal. There 
is no reason in the world why this witness should be sworn 
to testify aA to a statement of another witness. I know of 
no rule where you can impeach a witness by doing that. 
The Court: The foundation 'vas laid, and the witness there-
after n1ade such and ... such a statement. Following up that 
foundation a witness is put. upon the stand and said he did 
make sueh a statement. The objection is overruled. 
Exception noted by Judge Scott. 
·Q. What did he say, !vir. Jones' Did or did he not say there 
was a crowd of children on the lawn when he was there Y 
A. He testified there were two or three children, two or 
three chidren on the lawn. 
Q. Didn't say a cro,vd 1 
A. No, sir. 
page 286 ~ Q. At the same time and place did he or not say 
he drove ~Ir: Swan back to Culpeper on the eve-
ning of the 13th of August, and parked his car behind his 
store, where he left ~Ir. Swan all night f 
Objection by 1Yir. ~Hiler. 
Objection overruled. 
Exception noted by Mr. ~1iller. 
A. I will tell you what ~{r. M-cGee testified in my Court. 
1\{r. McGee said that he drove ~fr. Swan back to Culpeper and 
d~ove him behind the building there, up that alley. 
Q. Which building? 
A. Behind ]\fr. Swan's building. 
Q. Store building f 
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A. Yes, sir, back of what is known as the A. & P. Store 
and pool room, and left him there; came out and went around 
in front of the store and got his cheque, and }Ir. Swan's son, 
Douglas, \Vas in there, and said, '' \Vhere is the boss¥'' and 
he told him out there in the car. 
Q. Did he or did he not say that he could see through the 
bath room door and the window beyond f 
Objection by ~Ir. :Miller. 
The Court: Do I understand there is or is not objection? 
M~r. ]\!filler: vVe do object, sir. I want Your Honor's ruling 
on it. 
The Court: Objection overruled. 
Exception noted by :Wir. l\Hller. 
page 287 ~ Q. Did or did not lVIr. ~IcGee say that he could 
see through the top door and the window1 
A. No, sir, he did not. 
Mr. l\Hller: You understand now, 1ve are excepting to all 
of this. 
The Court: You have so stated. 
Q. Did he or not say when he knocked on the bath room 
door some lady's voice said, ''You can't come in. I am naked''. 
A. No, sir. 
Q. What did he sayY 
A. Said, ''We are taking a bath''. 
CROSS' EXAl\1:INATION. 
By J"udge Scott: 
Q. · He did knock on the door f 
A. Yes, sir, said he knocked on the door. 
page 288 ~ SARAH~ BENNETT (recalled). 
RE-CROSS EXM1INATION. 
By Judge Scott: 
Q. noes the light hurt your eyes y 
A. No, sir. 
Q. Sarah, before von came to Court in response to a 
sutntnons, did you talk about what occurred there when. you 
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and Mrs. Crowson "s little g·irl were playing in the yard on 
the day ~1:r. Swan can1e down thereo? 
A. No, sir, I 'vas not talking about it. 
Q .. Did you not talk about it before? 
A. I told my mother when I went back home. 
Q. You never talked to ~{rs. Crowson, did you 7 
A. I talked to her that evening. 
Q. Did you tell her 'vhat Mr. Swan did 1 
A. I told her he sent n1e down in the garden. 
Q. Did you tell her what Mr. Swan did? 
A. Yes, sir. 
Q. And you afterwards talked about the same matter when 
you were in the witness room down stairs, Professor Hen-
dricks' room? 
A. Yes, sir. 
Q. You remember when you were in the room down stairs 
with these ladies, and a ·witness for Mrs. Cro,vson 1 
A. Yes, sir. 
<~. When was it~ 
A. Yesterday and the day before. 
Q. '\Then you were down there yon talked about 
pag·e 289 ~ this n1atter, and what you saw· and wha.t Mr. Swan 
. did, did you not 1 
A. Yes, sir. 
Q,. I want you to take your hands clown and look to the 
jury and answer these questions for me if you please. Did 't 
you tell on that occasion to l\1:rs. Crowson and 1\Irs. May and 
1\frs. Spicer, I think were down there 1 You remember l\1:rs. 
Spicer being there¥ 
A. Yes, 8-ir. 
Q. Didn't you say when you were talking about the mat-
ter that you saw J\fr. S'wan when they drove down to the 
harnf 
A. Yes, sir. 
Q. And that you sa'v 1\:fr. Swan get out and look around? 
A. No, sir. 
Q. You did not say that? 
A. No, sir. 
Q. You testified I think before that 1\{rs. lVIay asked who 
it was there, if there was any message. Didn't you state 
that ~fr. Swan suid, "Sbe is the one I want to see"? 
A. No, sir. 
Q. Did not state that? 
A. No, sir. 
Q. Didn't yon s1H1e then that. 1\[r. Swan g·ot out and went 
to the pun1p house door Y 
.l\.. Yes, sir. 
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Q. And the children said, ''You can't go in there, Mrs. May 
is taking· a bath"? 
A. I said that. 
Q. You also stated that 1vir. Swan said, "What difference 
does that make"? · 
page 290 ~ A. No, sir. 
Q. Didn't state that~ 
A. No, sir. 
Q. Di.dn 't you also state that ~Ir. Swan then went into the 
pump house? 
A. He put his foot in the door. 
Q. Didn't he go into the pump house f 
A. No, sir. 
Q. Didn't you state to these ladies on this occasion that 
he went into the pump house? 
A. No, sir. 
Q. And that he kneeled down, got upon his knees and peeped 
under there Y 
A. No, sir. 
Q~ You did not state that? 
A. No, sir. 
Q. Then he got up and got on the engine and peeped 
through there Y 
A. No, sir. 
Q. Didn't you also state he was shaking the door, and that 
you left with the other children and ran to ~Irs. Spicer's for 
help? 
A. No, sir. 
Q. Did not state that¥ 
A. No, sir. 
Q. Sarah, you remember talking about what occur.red with 
Mrs. Spicer, about a ·week after the occurrence, at l\Irs~ 
Spicer's house 1 · 
A. No, sir. 
Q. Didn't you tell Mrs. Spicer that you saw ~fr. Swan go 
into the pump house? 
pag·e 291 ~ · A. No, sir. 
Q. l{neel down and peep under? 
A. No, sir. 
Q. And then got up on the engine and peeped over there! 
A. No, sir. 
Q. And that he knocked at the door! 
A. No, sir. 
Q. Or EI hook the door f 
A. No, sir. 
Q. Or something like that! 
A. No, sir. 
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Q. Didn't you have a similar conversation-didn't you say 
the same thing to 1\tfrs. S.picer about. a week after, when Mrs. 
J\fay was present, about two weeks after 1 
The Court: At the same place 1 
Judge 8cott.: At Mrs. May's house. 
A. I do not remember. 
page 292 ~ MRS. J. L. SPICER, 
a witness, being :first duly sworn, says: 
DIRECT EXA~IINATION. 
By ~fudge Scott : 
Q. You are the wife of Mr. Spicer, who has already testified 
· in this ease? 
.A.. Yes, sir. 
Q .. And live down there near the Mays'¥ 
A. Yes, sir. 
Q. Do you remember having a conversation with the little 
girl, Sarah Bennett, about a week afterwards at your house? 
A. Yes, sir. 
Q. And you were asking about what she saw 1 
A. Yes, sir. 
Q. Will you tell the jury 'vhether she said that she saw 
~fr. Swan go into the pump house Y 
A. She certainly did. She told me she saw Mr. Swan go 
in the. pu1np house, and she saw him get down on his knees . 
·and look under the lathes; saw him g;et on top of the engine 
and look over; she heard 1\tirs. May screaming; she got nervous 
and took Sunny Bob and ran. 
Objection by Mr. Barbour. 
The Court : The last portion. 
1\fr. l\tiiller: Strike that out. 
Judge Scott : She left and ran to Mrs. Spicer's for help. 
She said she did not say it. 
page 293 ~ The Court: Did you ask her whether she told 
Mrs. May that? . 
Q. ~{rs. Spicer, were- you in the witness room yesterday or 
day before yesterday, when the little girl was there? 
A. Yes, sir. 
Q. Did you hear here statementT 
A. Yes, I certainly did. 
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Q. Did she then· state the same thing you have already 
testified to~ 
A. Yes, sir. 
Q. Did she then state anything about running away, and 
shaking the door? 
~Ir. !tliller :· Put it in a specific question. 
Q. Didn't she say he got up from the floor and got on the 
engineY 
A. Yes, sir, she certainly did. · 
Q. Ancl he ·was shaking the door and she left and ran for 
help? 
A. Yes, sir. 
Q. She said that f 
A. Yes. 
No cross examination. 
page 294 }- ~iRS. PEARL l\lA Y {recalled) .. 
RE-DIRECT EXAlVIINATION. 
By Judge Scott: 
Q. 1\frs. lVIay, 'vere you in the room of Professor Hen-
dricks day before yesterday with the other "itnesses sum-
moned for lVIrs. Crowson Y 
A. I was .. 
Q.. "\Vas the little girl, Sarah Bennett, there 1 
A. She was. 
Q~ vVith the rest of them 1 
A. Yes. 
Q. Did she say then what she saw ~fr. Swan do f 
A. She did. 
Q. Did she then say that she saw lVIr. Swan when they drove 
down to the barn, and saw Swan get out and look around Y 
A .. Said she saw the ma.n with the black mustache get out 
·and look around. · 
Q. Did she then state that they came back-who was there 
-and }fr. Swan got outf Did she state that Mr. Swan got 
out and went to the pump house door, and the children said, 
"You can't go in there, ~Irs. j\tfay is taking a bath", and Swan 
said, "'\That difference does that make?" Did she make that 
statmnent Y 
A. She did. 
Q. Did she also state then that he then went into the pu1np 
·house, got down on his knees and peeped under there 1 
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A. Yes. 
Q. Didn't she state also he then got up on the engine and 
peeped through there¥ 
A. Yes. 
page 295 } Q. Will you tell the jury whether she said he 
was shaking the door, and she and the other chil-
dren left and went for help 1 
A. ShP- said he came to the door and was shaking the door, 
and she became frightened. 
Objection by :hir. Barbour. 
Judge Scott: Let it go; all right. I did lay the foundation, 
running, going for help. I want an answer to my question. 
A. She did. 
Q. Stated tha t.1 
A. Sl1e did. . 
Q. You remember, ~Irs. 1\fay whether or not she and ~Irs. 
_Spicer were at your house about two weeks after the oc-
currence, and talked about the same thing~ 
~· She has been there with lVIrs. Spicer on numbers of oc-
-caslons. 
Q. What time about two weeks after? 
A. I cannot recall just the date. I do not know whether it 
was two weeks, but possibly about two weeks. 
Q. Did she make the same statement then she made down-
stairs¥ 
Objection by 1'Ir. Barbour. 
Objection sustained. 
J nchte Scott: Said it n1ight have been two weeks after-
wards~ 
The Court: I think that is suf.ficient. I thought your ob-
jection was on another ground. 
,Judge Scott: I. laid the foundation for it. 
page 296 ~ ~fr. Barbour: I want you to adhere to the point. 
Q. Did she make the same statement that she made down-
stairs in Professor Hendricks' office~ 
A. She did. 
Q. I forg·ot to ask you sonw questions about another Jnat-
ter. The little girl also sta.ted that :hf.rs. R.uth Crowson's 
daug·hter was in the bath house with you that day1 
A. She .was not. She was fully dressed. 
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Q .. Was not in the bath room with you and her mother 
on that occasion? 
A. She was not. 
Q. l\{rs. !Jay, some question has been raised here as to some 
iron fence posts that 'vere just beyond the edge of the grass 
near the road-(broken off). 
Mr. Barbour: I object to that. It was specifically stated 
that 'the only point they 'vanted in rebuttal were these spe-
cific statements made by this little Bennett grl. 
Judge Scott: How about your testimony? I forgot to ask 
her when she was on the witness stand. 
· The Court: You may ask her. After the Co-urt rules, if 
you gentlemen will stop discussing a matter that has been 
ruled on. 
Q. Wha:t do you remember about those fence posts,. Mrs. 
MzyY -
A. I remember Mr. 1\fay put those fence posts down to keep 
the cars from coming in on the grass. They were making 
the road too 'vide. I remember distinctly that 
page 297 ~ the posts were there before that because our dog 
had its leg broken, and my boy picked up one of 
the posts and tried to pull it from under the porch of the 
well house, and went and tried to put the post bacl{. I was 
with him. 
Q. Were you there· when Mr. Rixey came down to make 
some measurements f 
A. I was. 
Q. Y. ou know whether they brought a. note from 1fr. Miller, 
directing the survey be made? 
A. Yes. 1\{r. Waite brought a note. 
Q. The measurements were made and the car was parked? 
A. Yes. 
Q. Tell the jury how they performed that in reference to 
the parking of the car f 
1vir. Barbour: Vve rene'v the same objection. 
_Objection overruled. 
Exception noted by 1\:Ir. Barbour. 
A. Mr. McGee parked the car. He 'vas accompanied by Mr. 
Waite, and lVIr. Swan's son. They drove up; drove in almost 
into my back kitchen steps, and Mr. 1\fay asked them why 
they didn't drive in the kitchen, and he made four trials be-
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fore he got the oor just in the rig-ht spot; then he got out of 
the car; when he looked over his should see I suppose. 
Objection by J\fr. Barbour. 
Objection sustained. · 
A. He looked over his shoulder, back over his shoulder, 
and he put 1\fr. 1:Vaitc under the steering wheel of the car. 
Q. :Nfade several attempts before they finally placed the 
car where they wanted it f 
A. Four. 
page 298 ~ . Q. Four of them? 
A. Yes. 
page 299} 1\IR.S. RUTH G. CROWSON (recalled) . 
. RE-DIRECT EXAMINATION. 
By Judge Scott: 
Q. Were you present downstairs day before yesterday, in 
Mr. Hendricks' offi-ce, when the witnesses were summoned for 
the plaintiff~ . 
A. No, I was not. I was in the Court room. I was up 
here. 
Q. I thought you 'vere present' 
A. No. 
Q. Were you present when :1\Ir. J\1cGee .was on the witness 
stand in the J\IIagistrates'. Trial 1 
A. Yes. I was. 
Q. You heard his testimony 1 
A. Yes, I heard his testimony. 
. 0 
:1\fr. Barbour: They are going outside of the strict limits 
of rebuttal. We stated specifically we were through with 
all rebuttal with the exception of the little Bennett girl. 
Judge Scott : Never had any idea of that. 
The Court: Proceed. 
page 300 ~ Q. You remember J\IIr. J\1cGee testifying that 
they said that they stopped at 1\frs. May)s house 
and there was a big crowd of children in the yard Y 
A. Yes, I do, very distinctly. . 
Q .. You remember whether J\!Ir. JYicGee stated that. he could 
see through the front door of the pump house on to the back 
door of the pump house, into the shower roomY 
A. He certainly did. 
Q. you are certain he made that statement? 
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.},.... Yes, he certainly did. 
Q. You remember that ~Ir. 1\IIcGee said that 1\ir. Swan got 
out of the car abd ~vebt to tge oyno giyse diir abd webt ubl~I. 
A. Yes. 
Q. And knocked at the sho,ver room door¥ 
A. Yes. 
Q. And that he heard 1\IIrs. 1\Tay say, "You can't come in 
here, I am naked''? 
· A~ Yes, he said that. 
Q. Did Mr. 1\fcGee say that he took l\Ir. Swan straight to 
the garage? 
Mr. Barbour: We have put in our sur-rebuttal in response 
to this thing. 
Judge Scott: I did not tell you to put your testin1ony in. 
irreguiarly. 
l\1:r. Barbour: I understand it is only on this one point on 
your rebuttal f 
Judge Scott: You can put as much more in as 
page 301 ~ you can g·et. 
The Court : Did you expect to call any other 
witnesses after this Y 
Judge Scott: No, sir, this is my last one. 
Q. Mrs. Crowson, you are the sister of 1\IIrs. l\Iay? 
A. Yes. 
Q .. You have been associated with her v:ery intimately a 
number of years? 
A. Yes, I have. 
Q. Will you please state to the jury whether she is a fanatic 
on the subject of not taking· liquor? 
·Objection :by Mr. Barbour. 
Objection sustained. 
• 
Judge· Scott: I would like to be heard on that. 
The Court: If you insist on it I will send the jury out 
and hear you. · 
;Judge Scott: It goes directly to the testimony introduced 
here. 
The Court: The Court rules it is not adtnissable. . 
tTudge ·Scott: VVe save the point. 
· 1\{r. 1\IIiller: \Vill you allow us to state in the record what 
the witness would have said. 
There was no response to the above. 
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page 302 } ~ir. niiller: I think we are ready to .rest for the 
plaintiff. 
J. E. SCHLATER, 
a witness, being .first duly sworn, says: 
DIRE·CT EXAl\1INATION. 
Bv 1\:Ir .. vVaite: 
·Q. You hold any official position in the County of Cul-
peper? 
A. Yes, sir. 
Q. Wl1at is it1 
A. Justice of the Peace. 
Q. Were you one of the Trial :Magistrates in the case of 
Commonwealth ·vs. James A. Swan' 
A. Yes, sir. 
Objected to by ~ir. ~Hiler. 
Objection overruled. 
Same exception noted by Mr. ~Eller. 
Q. You heard the testimony of H. H. ~icGee, did you not? 
A. Yes, sir. 
Q. Did or did he not say that when he drove down on the 
1\fay land on the evening in question, there was a crowd of 
children there o? 
A. I understood him to say there were several children . 
there. 
Q. Did he or not say that after he left the lVIay place, he 
brought J\fr. Swan back to town; he drove lVIr. Swan down 
to the garage here and parked his car where he spent the 
night? 
.A .. No, sir. 
Q. ·\Vha t did he say? 
A. Said he drove him behind the store build-
ing. 
Q. Did he or not say that he could see through the engine 
ro01n door to the bath room door, and the rear window in the 
bath room1 
A. lVIy recollection is that he said when he drove up 1\Ir. 
Swan got out and ·went to the· door, pun1p house door, and 
knocked on the door. That is my recollection. 
Q. He did not say he could see through the bath room 1 
A. I do ·not remember him saying· "that. I did not take any 
notes. 
,-
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CROSS EXAMINATION. 
By ~Ir. l\{iller: 
Q .. Mr. Schlater, do you remember 1\fr. ~fcGee saying on 
that occasion, when he testified in that Court, of which you 
were a member, that he did not tap on the hath room doorf 
A. I understood Mr. McGee, that he went to the pump 
house door and knocked on the door. 
Q. But didn't say he went in and tapped on the bath room 
door? 
A.. I uon 't remember. 
Q. Don't you remember he said he did not go in the pump 
house at all? 
A.. No, I remen1ber his saying tha.t he went to the door 
and tapped on the outside, that is the pump house door. 
Q. If he has testified here it was a matter of fact he went 
in and tapped on the bath room door, his statement here is 
in conflict with the one made in your Court? 
A. I do not swear to it because I did not take any notes. 
That is my recollection. 
page 304 ~ Judge Scott : 
Q. Just a very vague recollection after all? 
.A.. Yes, sir. I remember his saying about knocking on the 
door. 
Q. You remember everything that took place in your Court f 
A. No, I would not say that. . 
page 305 ~ D. C. S. BENNETT, 
a witness, being first duly sworn, says: 
DIRECT EXAMINATION. 
Bv }fr. Waite: 
·The Court: What are your initials, Mr. Bennett f 
A. B. C. S. Bennett. 
Q. State your nan1e Y 
A. Basil C. S. Bennett. 
Q. And your residence? 
A. Inlet, Virginia. 
Q. Mr. Bennett, are you related to Sarah Bennettf 
A. I am her father. 
Q. How old is Sarah? 
A. Sarah is 11 years old the last 31st day of August. · 
Q. Did you hear Saral1 's testimony on the stand the· other 
davY 
A. Yes, sir. 
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Judge &ott: I object to this witness being examined on 
the subject at all. He was in the Court Room here. 
The Court: You gentlemen were right here. The objection 
will be overruled, :but the jury can be apprised of the ~fact,. 
and consider. it if it be a fact, that this witness was in the 
Court Room. . 
Judge Scott: Goes to the credibility of the other witnesses. 
The Court: That is not' for me to say but for the jury to 
say. 
page 306 }- Q. You say you heard her testimony in this case 
yesterdayf 
A. Yes, sir. 
Q. What wa.s the first conversation you had with Sarah 
after this occurrence at the ~:fay home on the 13th of August 
last? 
A. It was on a Sunday night. 
Q. The next Sunday night 1 
A. The Sunday night afterwards, the 14th. I d1d not 
know anything about it until that evening. 
Q. Please state what she then told you about what hap-
pened at the May home. 
Jndge Scott: Same objection, which Your Honor has al-
ready passed upon, and another reason, it was on a separate 
occasion. when nobody was there. . 
rrhe Court: I would be glad to hear you gentlemen on that 
ground. I would be glad to hear you on that. 
Judge Scott: Whatever Your Honor pleases about i~. 
The jury is taken out of the Court Room. 
,Judge Scott: The question if Your Honor please, was ·what 
the witness said to this witness Sunday night, on the 14th of 
.August, when the plaintiff or nobody was present but himself 
and this girl. 
page 307 ~ The Court : The Court has thrown the door 
right wide open to both parties-on that question 
the Court will admit it if that is your only objection. 
Judge Scott : I do not . know what ground they are ask-
ing for it on. 
Mr. Barbour: The theory on which we are asking this is 
the credibility of this witness-that when she was on the stand 
under oath,-she has made a contradictory statement under 
oath-she denies having made any such statement. · We want 
to prove by this witness that the statement she made to her 
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father when he first asked her about it, she made the same 
statement she made here on the stand. 
The Court: I know that is the practice in some states, and 
it is so in North Carolina. Throw·s the door wide open. I 
think the general rule in Virginia is to the contrary. In this 
particular instance the Court recognizes the fact of this be-
ing a child 11 years old, and these other statements alleged 
to have been made out of Court and denied-I do think that 
under the general rule in Virbrnia-I arn of opinion that 
under the special circumstances here as to the testimony of 
this child, the Court should adnlit the statements made out 
of Court by the child shortly after the occurrence. The Court 
is going to adtnit it. , 
page 308 ~ Exception noted by Judge Scott. 
Q. Please state what she then told you about what hap-
pened at the ~fay home on the 13th of August? 
A ... A.s I say when I closed up the \Vhiting Filling Station 
I was working at-I did not know about it until Sunday eve-
ning-and when I closed the filling station and went home-
closed up a little bit earlier than other nights, and I went 
home and asked her about it; said she was down at ~ir. ~{ay 's; 
I asked her if Mr. Swan was there; said yes, :Mr. Swan came 
in there. I asked· who was with him; said she did not know, 
some man driving. I asked what he did. Said drove up 
there and stopped and asked for Air. ~Iay, and she said 
she sent one of the little boys she· was playing with over to 
ask Mrs. !flay, and the little boy came back, and she told 1\ir. 
Swan that 1\fr. 1\iay was not there, and said l\Ir. Swan said 
he would like to speak to Mrs. ~fay, and she told him l\{rs. 
May was in the shower bath, taking a shower, and then she 
said ~[r. Swan got out and staggered on over to the door 
and started in the door, and said ~Irs. May holldered out there 
and told him 1\:Ir. ~fay was down in the garden. S'aid 1\:Ir. 
Swan asked her to go down there and tell Mr. l\Iay to come up 
there: said she went down there and back; I asked her, 
''Where was 1\fr. Swan when you got back?'' Said he was out 
by the car, and I asked her v.-here 1\Irs. 1\-Iay 'vas. Said 
. Mrs. May wa.s going in the house, and she heard 
page 309} 1\irs. l\ifay say something about a gun. That was 
all she said; exactly like she stated on the stand; 
exactly what she stated to ~Ir. l\Hller the first n1orning. 
Q. You heard her make that statement to others after that~ 
A. I heard her make it to l\{r. l\iiller Tuesday morning·, 
before Court started. I was over there by the Radiator with 
the child, and he got there and went to the door and he asked 
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me if that was Sarah ; I told him, ''Yes, sir''. I said, ''Sarah, 
you tell 1\!Ir. J\!filler exactly what you told us", and she told 
the same thing. 
Q. 'I' old the same thing? 
A. Yes, sir, and I think she told you all the same thing 
over at the office. 
CROSS EXAlVIINATION. 
By Judge Scott: 
Q. You are the father of this little child 1 
A. Yes, sir. 
Q. She told you she sent the little boy to the bath room? 
A. Yes, and the little boy came .back. 
Q. Little boy six years old t 
A. Did not say anything about how old the boy was. I do 
not know anything about J\1rs. Crowson; did not know how 
1nany cluldren she had. She had been used to going down, 
playing with ~Irs. l\fay's children. 
page :310 } B. C. S. BENNETT (recalled). 
RE-CROSS EXAl\iiiNATION. 
By Judge Scott: 
Q. You say the first you heard of it was Sunday night 7 
A. Aren't vou n1istaken about that 1 
A. No. ~ 
Q. Didn't you talk about it? 
· A. 1 said I heard about it Sunday evening and the first I 
nsked her was Sunday night. · 
(~. When did you first hear about it? 
A.. Sunday evening. 
Q·. Around what tilne1 
A. Around four o'clock. 
Q. vVho told you about it f 
A. Didn't anybody tell me. I judge it was that time. 
(~. vVho was the n1an that told you about the occurrence? 
A. Yes, sir, I do know the gentleman. 
Q. Who is it1 
· A. ~fr. ~fav. 
Q. Didn't ~{r. l\fay talk to you Sunday 1norning? 
A. No, sir, he did. not; it was Sunday evening. 
page 3il ~ GUY 1\!IAY (recalled). 
. No question was asked, and the witness made the following 
statement: 
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A. I went up there Sunday morning about 11 o'clock after 
a gallon of gas- · 
The Court: It was Sunday morning and not Sunday eve-· 
ning~ 
A. Yes, sir. 
Teste: This 24th day of August, 1933. 
(Signed) ALEXANDER T. BROWNING, Judge. 
page 312 ~ Mr. Barbour: If Your Honor please, in respect 
to Instruction 1-A, I object to this instruction 
upon the following· grounds: That the jury·is told that drunk-
eness does not 1Jaliate injury, and ask the Court to amend the 
instruction in that respect by striking out after the word 
''the'' and insert any actual injury. .The instruction as it 
reads would 1nake it improper for the jury to give any con-
sideration to the fact of drwnkeness as diminishing injury 
arising from wounded feelings or sense of insult, and the 
like. The third paragraph of that instruction is prejudicial 
to the defendant because it confers the inability to conceive 
an intent to the rape, and yet leads the jury to a'vard dam-
ages for sotne other intent on the part of the plaintiff, to 
commit some other wrong or injury, and in that respect it is 
misleading and prejudicial. This instruction is also objected 
to because when read in conjunction with Instruction 4-A it 
le~ves the jury free to allow punitive damages without any 
intent and without the ability to conceive intent to injure or 
do wrong·. 
Instruction 2-A is objected to because there is no evidence 
in the case to support it, because the Court improperly re-
fuAPd to permit evidence upon which it is supposed to be 
based or to be introduced, and because if such evidence had 
been introduced it is a proper element .to be considered; the 
fact of criminal prosecution and punishment is a proper 
element to be considered in estimating actual damages of 
an intangible nature, and also in consideration of vindicative 
damage, .because the fact of criminal prosecution 
page 31H ~ not only should be considered in mitigation of 
. general damages as well as punitive damages, but 
should also be a bar to punitive damages. 
Instruction 3-.. A. is objected to because the apology should 
be considered by the jury in estimating compensatory dam-
nges, because the jury should be left free to give such con-
sideration to such an apology as -they think proper under 
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the circun1stances, either in lessening· damages or in mitiga-
tion of damages, and for the reason that the word, "com-
pensatory'' should be changed to ''actual pecuniary dam-
age''. 
Instruction 4-A is objected to for combining in a single in-
struction as to compensatory damages and punitive damages, 
and in not telling the jury that the defendant's liability to the 
plaintiff for punitive damages are rights of the plaintiff .. 
The point that I mean to stress is that the plaintiff has no 
rig·ht to punitive damages at all, and that it is a matter which 
is purely discretionary with the jury and should be cov-
ered by a separate instructio.n. The instruction is further 
faulty in that it should require the jury to believe from a 
preponderance of the evidence that the assault had been com-
mitted; that there is no evidence in the case showing any 
humiliation of this plaintiff. That the parag-raph dealing with 
exemplary damages is further faulty in that it does not re-
quire as the foundation therefor the finding of malicious, or 
a malicious intent and does not require the finding of ex-
pressed malicious intent as charged in the pleading-It is 
further objected to because it runs double punishment and 
· double recovery for the same offense when read 
page 314 ~ in connection with Instruction 2-A. 
Judge S'cott: D-1-Tha.t instruction is objected 
to because the law is as you conceive it as to intoxication of 
defendant, however great, neither excuses nor paliates, and 
the assault upon the plaintiff should not be considered by 
the jury in connection in which it is stated in the instruction. 
Judg·e Scott: I object to all of his instructions. 
Mr . .Barbour: That last paragraph of Instruction B-1 is 
objected to as misleading, because it would permit the re-
?novery for injury and damag·es for acts done other than those 
specified in the pleadings in this cause. 
I<:-1. I object to this instruction because it departs from 
the Jangua.ge used in Instruction B as tendered. 
B-1 is objected to because it departs from the language 
used in Instruction B as tendered, which correctly states the 
proposition of law applicable to this case, and should have 
been given as asked; also because the second paragraph omits 
the recovery for assault and batter not charged in the plead-
in~; and without regard to intent of the defendant or his ca-
pacity to conceive and intent to to the thing or things referred 
to therein. We object to the change of the word ''and'' to 
''or'' in this instruction as contained in Instruc-
page 315 ~ tion J( as tendered, which correctly states the 
proposition of law and is in conformity with the 
pleadings. 
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The same objection is n1ade to Instruction L. 
I objection to the action of the Court in rejecting Instruc-
tion ~L This instruction was tendered in the hopes that the 
Court would admit in evidence the record, showing the trial 
and conviction, which tender of evidence the Court rejected-
and the ruling· of the Court is excepted to because it is proper 
evidence to have gone to the jury and would aid thmn in com-
puting exen1pla:ry damages if any should be allowed. 
The action of the Court in refusing this Instruction N is 
objected to because the instruction properly propQunds the 
law applicable to the evidence in this case, and should be 
granted, and the refusal to so grant it is prejudical to the 
defendant and is not covered by any other instruction given 
bv the Court. I. would also like the record to show that I 
tendered that same instruction by addition to the words ''dam-
ages'' at the end of the 6th line--:-and except to the ruling of 
the Court in refusing that Instruction as proposed amended. 
The Court : The Court considers the Instruc-
pag·e 316 ~ tion so tendered. 
1vlr. Barbour: C-1. The defendant excepts to 
Instruction 0-1 in so far as it departs frmn the language sub-
mitted in defendant's Instruction C-1, which correctly pro-
pounds the proposition of law therein, which is proper under 
the evidence in this case, and has not been covered by any 
other in~truction, and is further prejudicial to the defend-
aut in that while it requires a specific purpose as the founda-
Hon for the recovery of damages for the specific act charged 
in the pleading, permits dan1ages. to be recovered for some 
other intent not charg~ed in the pleadings. 
Instruction D-1 is excepted to so far as it modifies Instruc--
tion D, as tendered by the defendant, which latter Instruction 
properly propounds the la'v applicable to the evidence in 
this case and is not covered by any other instruction granted, 
and is open to the same criticism as in Instruction 0-1. 
The a~tion of the Court in refusing Instruction E is ex-
cepted to because under the law in Virgina there can be no 
recovery if unaccompanied with physical injury unless there 
a malicious intent which accmnpanies the act. 
Instruction F as tendered properly states the law applicable 
to the evidence in this case and is not covered by any other 
instruction. 
page 317 ~ The action of the Court in refusing Instruction 
G is excepted to upon the ground that both propo-
:-;itions of law inserted in that Instruction are correct and 
should have been given, and I ask the Court to consider that 
In:;:;truction as tendered-and exception is taken to the action 
of the Court in excluding each of them separately as if they 
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were tendered as two separate instructions-! did not want 
the Court to reject one and grant the other. 
The action of the Court in refusing Instruction H is ex-
-cepted to upon the san1e grounds as stated in connection with 
the rejection of Instruction J.\f. 
The action of the Court in refusing I, tendered, is ob-
jected to because the proposition of law therein stated is 
proper and is applicable to the evidence in this case and should 
he given. 
And the san1e is true of Instruction J . 
• Judge Scott: 1\Ir. Miller has called 1ny attention to B-1 
and 0-l. I object to C-1 as being useless repetition as. com-
l1ared with B-1. 
pag·e ~18} INSTRUCTIONS. · 
~J.1he following instructions granted by tbe Court, as here-
inafter denoted, are all the instructions that were granted· on 
the trial of this case : 
1-A. 
'rhe Court instructs the jury if they believe from the evi-
dence that the defendant -committed an assault upon the plain-
tiff, then the Court further instruct.s the jury that drunken-
ness, if any, on the part of the defendant neither excuses the 
'vrong done to nor paliates the injury, if any, inflicted upon the 
plaintiff; 
And in determining pecuniary liabilities, if any, of the 
defendant tl1erefor, the jury must consider the case just as 
jf the defendant had been sober and was in full possession 
of his fa-culties at the ·time the alleged assault was com-
mitted; 
.F~xcept that in order to assess damages on account of an 
a] leged specific intent to commit rape, the jury must believe 
that sucl~ intent actually came into existence in the mind of 
the defendant, and if tlte jury believes that the defendant 
was in suc11 a state of intoxication as to be incapable of ~on­
eei.ving such intent, and did not conceive such intent, and 
tlmt such. intent to comtnit rape did not exist, then the jury 
cannot assess damages for an intent that did not exist. 
II-A. 
]Utge 319 ·~ The Court further instructs the jury that the 
fact that the defendant was subsequent to the 
comn1ission of the assault in the notice n1entioned, in a crimi-
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nal prosecution tried for an offense, cannot effect the dam-
ages, if any, to be awarded herein, that is to say, such d~m­
ages must be wholly uninfluenced by the result of such tr1al. 
III-A. 
The Court further instructs the jury that the fact that the 
defendant, James A. Swan, Jr., authorized an expression of 
his regret for the occurrences complained of in this action, 
and a!i apology to be made therefor to the plaintiff here, or 
to the members of the family of Mr. Guy lvfay, cannot be 
considered in din1inishing the compensatory damages, if any, 
which rnay be awarded in this case or in the mitigation 
thereof. 
IV-A. 
'l~he Court further instructs the jury that if they believe 
front the evidence that the defendant committed an assault 
on the plaintiff, then he committed a wrongful act for which 
he is liahle in damages to the plaintiff for the wrong done 
l1er and the injury, if any, thereby inflicted upon her, accord-
ing to the following: 
1. Compensation for the wrong and injury inflicted upon 
the plaintiff: 
In estimating such damages the jury should consider the 
. age and sex of the plaintiff, such physical injuries, 
page 320 ~ if any, sustained by her as the direct and natural 
result of the assault upon her, together with the 
physical pain and mental suffering, if any, undergone, in-
, eluding· humiliation and fright, if any, arising from the as-
sault, and the circumstances under which it was made, and 
also the effect, if any, upon the nervous system of the plaintiff, 
as the direct and ·natural result of the acts complained of as 
are proven by a preponderance of the evidence, and_ fix such 
rla~ages as the jury may believe warranted .by the evidence. 
2. ]jxemplary damages: 
Such damages may be awarded -by the jury in their discre-
tion, in addition to such compensatory damages as may be 
allowed under the rules above stated, whenever an assault 
if:! of a grievous and wanton nature manifesting a reckless dis-
regoard of the plaintiff's right. to privacy and security from 
harm. 
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Therefore, if the jury believe from the evidence that the 
plaintiff was by the defendant assaulted and that such as-
Rault was of a grievous and wanton nature and made under 
circumstances which manifested a reckless disregard hy the 
defendant of the plaintiff's right to privacy and personal se-
curity, tl1en the jury in their discretion may award to the 
plaintiff in addition to such compensatory damages as they 
shall from the evidence dee1n proven, such exemplary dam-
ages as may in their judgment ·be a sufficient punishment to 
the defendant in the premises and such as will deter others 
from committing the same or similar acts. 
B-I. 
page 321 ~ The Court instructs the jury that in order to 
assess damages against the defendant for an as-
sault or battery with intent to commit rape, the burden is on 
the plaintiff to satisfy the jury by a preponderance of the 
evidence that the defendant committed assault or battery 
upon her with the specific intent to commit rape, and if the 
jury are not Sf!tisfied by a preponderance of the evidence that 
the defendant did commit such an assault or battery with 
such specific intent, they cannot ass-ess damages against him 
for assault and battery with intent to commit rape. 
· But if the jury believe from a preponderance of the evidence 
that th-e defendant made an assault or battery upon the plain-
tiff, they must find for the plaintiff even though they may 
further believe that such assault or battery was not made 
'vith intent to commit rape. 
K-I. 
The Court instructs the jury that if they believe the plain-
has failed to prove by a preponderance of the evidence that 
the defendant assaulted or batt-ered her at all, their verdict 
should be for the defendant. 
L. 
page 322 ~ The Court instructs the jury that if they believe 
that the evidence is equally balanced as to the 
fact of whether the defendant did or did not assault or bat-
ter the plaintiff, their verdict should be for the defendant. 
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C-1. 
The Court further instructs the jury that an actual specific 
intent on the part of the defendant to rape the plaintiff and 
that pursuant to such intent, he assaulted or beat her with the 
actual and specific purpose of accomplising that end, are es-
sential elements to assess dan1ages against him for assault 
or 'battery with the intent to commit rape, and if the jury 
are not satisfied by a preponderance that such were the facts, 
they cannot assess damages against him for an assault with 
intent to commit rape. But if the jury believe fron1 the evi-
dence that the defendant made an assault and battery upon 
the plaintiff, they must find for the plaintiff, even though 
they may further believe that such assault or battery was not 
1nade with intent to commit rape. · 
D-I. 
The Court further instructs the jury that even though they 
may believe from the evidence that the defendant did actu-
ally assault and beat the plaintiff, yet if they further believe 
from the evidence that at that time and prior thereto the de-
fendant was in such a state of intoxication from 
page 323 ~ excessive indulgence in intoxicating liquors as to 
be incapable of conceiving such an intent, then 
they cannot assess damages against him for assault and bat-
tery with intent to commit rape, but if the jury believe from 
a preponderance of the evidence that the defendant made an 
assault and battery upon the plaintiff, they must find for the 
plaintiff even though they may further believe that such as-
sault and battery 'vas not made with intent to commit rape. 
D. 
The Court instructs the jury that they are the sole judges 
·of the creditability of witnesses and the weight to be at-
tached to the testimony of each witness. They are further in-
structed that if they believe fron1 the evidence that any wit-
ness has knowingly testified falsely or procured the introduc-
tion of testimony which they knew to be false, the jury would 
he justified in entirely disregarding the testimony of such a 
'vitness. · 
·o. 
By the Court: The Court instructs the jury that the la'v 
·favors the termination of litigations and the settlement of 
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disputes, and while a juror is not required to surrender hi~ 
· settled convictions deliberately reached simply 
pag·e 324 } because other jurors may entertain different 
opinions, yet the jury is further instructed that 
the jury room is no place for obstinancy or pride of opinion 
and it is the duty of each juror to freely confer with his fellow 
jurors and discuss the case with them in an honest and earnest 
endeavor to ieach a just and unanimous conclusion. 
Teste: This 24th day of August, 1933. 
(Signed) ALEXANDER T. BROWNING, Judge." 
Endorsement on Instructions : 
'' Cro,vson vs. Swan. 
Instructions given on the trial. 
(Signed ALEXA.l~DER T. BROWNING, Judge." 
''Tendered to and received by me this Thursday, the 17th 
day of .August, 1933. 
(Sig·ned) ALEXANDER T. BROWNING, Judge.''. 
Exhibit P. G. 1\L #1, filed with the Record. 
page 325 ~ Notice that certificates and exceptions would be 
pre sen ted for signature : 
''To Jas. A. Swan, Jr., and Chas. J\1. Waite, his Attorney at 
Culpeper, Virginia: 
TAI(E NOTICE that on Thursday, the 17th day of Au-
gust, 1933, behveen the hours of 10 A. NI. and 12 l\ti. 'of that 
day, certificates of exception 'vill be presented to Judge A. T. 
Birowning, Judge of. the Circuit Court of Culpeper Oounty, in 
vacation, at his office in the county court house building in the 
town and county of Orange, Virginia, for his signature, and 
which certificates are to be signed for the purpose of making 
the contents thereof parts of the record in the case of Ruth 
G. Crowson vs. Jas. A. Swan, Jr., recently pending in the 
Circuit Court of Culpeper County, Virginia. The object of 
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having the certificates signed is to enable the plaintiff to ap-
peal from the judgment of the trial court entered in the case at 
Culp-eper on June 20, 1933. 
ROBT. E. SCOTT, 
BURNETT :MII~LER, 
Counsel.'' 
Respectfully, 
(Signed) RUTH G. CROWSON. 
page 326 ~ Endorsement on Notice : 
"Executed this the 8th day day of August, 1933, by deliv-
ering true copies hereof to Jas. A. Swan, Jr., and C. ~L Waite, 
in person, in Culpeper County, Virginia. 
(Signed) J. J. NASH, 
Sheriff of Culpeper County, V a.'' 
Certificate of Attorney-which was presented to the Judge 
of the trial court at the time of presenting exceptions and cer-
tificates for signature: 
"I hereby certify that on the 8th day of August, 1933, no-
t.ice.in writing was given to both Jas. A. Swan, Jr., and Chas. 
1\II. Waite, his Attorney, that certificates of exception would be 
presented to the J udg·e of the Circuit Court of Culpeper 
County, Virginia, in vacation, at his office in the court house 
building in the town and county of Orange, on the 17th day 
of August, 1933, between the hours of 10 A. M. and 12 M~. of 
the day named. 
page 327 ~ 
Certificate #1: 
Respectfully, 
(Signed) BURNETT MILLER, 
Counsel for Plaintiff.'' 
CERTIFICATES. 
"It is hereby certified that upon the trial of this action,. 
after the jury had been sworn and after the plaintiff's evi-
dence in chief had been introduced as set out in the certificate 
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of evidence, and after the defendant to maintain the issue on 
his part had introduced the 'vitnesses S. F'. Rixey and Sarah 
Bennett, whose evidense is also set out in said certificate, the -
def-endant to further maintain the issue on his part introduced 
a witness H. H. McGee, who testifi-ed that he had been work-
ing for the defendant for three years and was with him on 
August 13, 1932. He was then asked the following q-q.estions 
by counsel for def-endant, to which he gave the following an-
swers: 
''Q. What time did you leave town that eveningY 
A. l\tir. Swan came down there about six o'clock. 
Q. VVhat was l\tir. Swan's condition with reference to so-
briety' 
A. Well, he was drunk. 
Q. I-I ow drunk was he 7 
A. He was so drunk l\ir. Jim Bickers was leading him by 
the arm 'vhen he came there. 
Q. Had you ever seen him drunker T 
A. No, sir. 
Q. Tell the jury what happened 7 
A. He wanted to give Mr. Bickers a drink and told me to 
go over to the grocery store ~nd get a ginger ale and some 
ice. I went over there to get the ginger- ale. When I came 
back with the ice and ginger ale Mr. Swan had gone through 
the back garage and come through the Knee-High place I sup-
pose; I could not find him, and he called me from the front 
and I went to the front and he had gotten in the car. He says, 
''Take me to the farm, I am getting too drunk to stay here'' ; 
I got in th-e car 'vith hin1. We drove on down just about the 
filling station at Inlet. I said, ''It is too late to go to the farm 
now. I have got to go away tonight a.t seven o'clock; you stay 
too long down there n. That was between the filling station 
and the forks of the road, and he says Y "Well, 
page 328 ~ drive in h-ere to Spicer's barn and see if we can 
get a drink." (Page 161 M. S. Evidence.) 
'' Q'. What did you do after you got back to town 1 
A. Stopped down at this Greek Restaurant and -ate supper. 
Q. What was Mr. S\van 's condition then T 
A. He was so dr:unk, he ate very little, and most of it all 
over his clothes. Got up and forgot all about paying for the 
supper; didn't say anything about paying for it; got back in 
the car; drove him to the back part at the store, his store, 
and left him sitting in the car. I came out and went on around_ 
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to Bruce's Corner. Got my cheque-Douglas asked me where 
the boss was. I told him he was out at the back. 
Q. See him any more that evening~ 
A. No, sir." (Page 163 J\11. S. Evidence.) 
To all of 'vhich evidence the plaintif-f by counsel objected 
on the grounds following: 
1 .. That the condition of the defendant at the times and 
places mentioned is irrelevant and in1material; 
2. That, the alleged drunkenness or intoxication of the de-
fendant d~cl not excuse or 1Jaliate the 'vrongful acts com-
plained of in this action ; 
But the Court overruled said objection and permittecl the 
evidence to g·o to the jury, to which action of the court the 
plaintiff excepted. 
And to further maintain the issue on his part, the defendant 
himself was called as a witness was called as a witness and 
was asked by counsel for the defendant the following ques-
tions to which he gave the following answers: 
"Q. You remember being at the home of Mr. Guy May on 
August 13th, last' 
A. I do not. 
Q. What is the last thing that you remember 
page 329 ~ on that day? 
A. Giving Dr. Brown a drink. 
Q. Of Rappahannock County? 
A. Yes, sir. 
Q. Have you any idea of what time that was 1 
A. Only by his speaking, g·etting· pretty late, and waiting 
for somebody to come after him, and said, ''It is nearly five 
o'clock now". 
Q. Had you been drinking any liquor that day t 
A. Yes, sir.'' 
-"Judge Scott: We object to that. 
Objection overruled. 
Exception noted by Judge Scott.'' 
'' Q. Are you an habitual drinker of liquor¥ 
-A. I drink some. 
Q. Dq you drink every day? 
A. No, sir. ** 
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. Q. On this particular occasion when was it you commenced 
drinking liquor and 'vhat was the occasion¥ 
A. I think the occasion I started was at the Fire Compa-
nies Parad-e in Alexandria-,ve were all down there. ** 
*Q. Do you or not drink periodically¥ 
A. Yes, sir. 
**Q. IIow long was that before this Saturday1 
A. Friday. 
Q. The day before~ 
A. Yes, sir. . 
Q. ·You kept it up from then down to this hour that you 
recollect? 
A. Y.cs, sir. 
Q. What is your connection with the .b,ire Cmnpany? 
A. I am just a private. 
Q. You had attended that gathering in Alexandria on the 
day before1 
.A .. Yes, sir, in the parade. 
Q. You say the last thing·, incident, that you can call to 
1nind on th~t day was when you took a drink with Dr. 
Brownf'' 
''Objection by lVIr. l\HUer. 
The Court: rrhe objection is good. 
l\tir. Barbour: I an1 trying to get a point to base a question. 
The Gourt: 1\1r. Barbour had not completed his question 
then. 
l\tir. Barbour: Just wait until I get though my question-
after that when is the next incident that he remembered, 
after the 13th.'' 
pag·e 336 } "Q. After. your taking. your drink with Dr. 
Brown 'vhen did you next eo1nc to consciousness? 
.A.. Eleven o'clock Saturday night. 
Q. Where were you f 
A. Back of the store. 
Q. Where were you 1 
A. In a car. 
Q·. Auton1obile f 
A. Yes, sir. 
Q. When and under_ wlJat circumstances, Mr. Swan, did 
you learn· that there had been any complaint of your con-
duct on the preceding afternoon or evening 1'' 
''Judge Scott: \:Ve object. He has already testified he did 
not know· anything about what happened. · 
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The Court: You may ask him when and under what cir-
cumstances. He may answer the first portion of it, when he 
first became cognizant. 
~Ir. Miller: Under what circumstances is objectionable! 
Judge Scott: No testimony as to when or whe~e or under 
what circumstances. 
The Court: Objection to that portion of the question 
'''vhen'' is overruled. 
Exception noted by Judge Scott to the ruling of the Court.'' 
'' Q. When was it first broug·ht to your attention that there 
had been any complaint as. to your conduct on the afternoon 
or evening~ When was your first kno,vledge i 
A. About one-thirty on Monday afternoon. 
Q. How was that brought to your knowledge? 
A. I was on the way to Bob Menef·ee 's funeral. The driver 
told me about it.'' 
To all of which evidence the plaintiff by counsel again o b-
jected on the grounds following: 
1. That the condition of the defendant at the time and place 
mentioned was immaterial. 
2. That the alleg·ed state of intoxication of the defendant 
could not mitig·ate. or paliate the damages complained of in 
this action. · 
3. It appears from the statements of the de-
page 331 ~ fendant that his alleged drunkenness, or state of 
intoxication; was brought about by his voluntary 
acts, and such condition so brought about is no excuse for 
the acts committed by him as alleged by the pleadings in this 
cause; 
But the Court overruled the said objection and permitted 
the said evidence to go to the jury, to which action of the 
Court the plaintiff by counsel excepted. 
And in the further course of the examination of this wit-
ness, he was asked the follo,virig questions by his counsel to 
which he gave the follo'\ving answers: . 
'' Q. l\tir. Swan, there is one other question. After you 
heard that criticism had been made of your conduct at that 
house, did you or not authorize apologies and expressions of 
·regret to be made to the family of Mr. J\fayt 
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Objection by Judge Scott. 
Objection overruled. 
Exception noted by Judge Scott to the ruling of the Court. 
A. I did. 
Q. Who did, you authorize to make these apologies t 
A. ~:Iy son-in-la\v, my daughter and my son. 
Q. Name them. 
A. Douglas .Swan, Randall May and Margaret May." 
To all of \vhlch testimony the plaintiff ·by counsel excepted 
on the following grounds: 
1. That what occurred at the time and place mentioned by 
the witness is immaterial to any issue property presented or 
arising in this ~a use; 
2. That the authorization by the defendant of the parties 
mentioned to apologize to the plaintiff and the family of .Mr. 
· - lVfay, and to ·express his regrets for the acts com-
-pag·e 332 ~ plained of, constitute no defense to· this action can-
not effect the damages recoverable in this action, 
and the evidence tends to mislead the jury. 
But the Gourt overruled the said objection and permitted 
the evidence to go to the jury, to which action of the Court 
the plaintiff by counsel excepted. 
And thereupon to further maintain the issue on his part 
the defendant introduced one Dougl~s Swan, and in the course 
of his examination he was asked the following· questions by 
~ounsel for defendant and gave the following answers: · 
"Q. How are you related to James A. Swan, the defendant 
in this case? 
A. He is my father. 
Q. You remember anything about his condition as to so .. 
briety on Saturday evening, August 13th. 
Same objection by Judge Scott. 
Same ruling by the Gourt. 
A. Yes, sir, I was in the. store. I stayed in the store on 
purpose, and he was drinking quite a bit. He was in the 
store a small part of the time, and out most of the time, and 
I did not see anything of him much somewhere after four 
o'clock until about seven that evening. 
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Q. vVhat 'vas his condition~ How drunk was he at seven 
o'clock when you say you saw him Y 
A. Yes, sir. 
Q. 'Vhere did you S€e him 1 
A. In the back part, back of the store, sitting in an auto-
mobile seat. 
Q. 'Vhat 'vns his condition then as to being drunk~ 
A. The reason I knew he 'vas there. I 'vas at the store; it 
was abot~t s€ven o'clock, and McGee came in. 
_ Ocjection by Judge Scott. 
The Court: The objection is good. Do not state what Mr. 
~IcGee_ said to you. 
A. I won't. I askecllVIr. ~'lcGee where father 'vas. I gave 
him his cheque, and I W€nt out in the back yard where my 
father 'vas sitting in a car; thought I 'vould get 
page 333 t him to go home. vVhen I got out there I found 
him stooped over in this position. (Indicating.) 
I got hold of hin1, told him to come on and go to the house, and 
he looked like he tried to say something· and couldn't and 1 
thought it would be (better for him to be setting there than any 
where else. He 'vould be off the street-and if he did sober 
up he would go home. · 
Q. You know how long he stayed there· in that condition? 
A. I have heard. 
Q. You do not know of your own knowledge Y 
A. ~o, sir. · 
Q. Do not know what tin1e he 'vent home that night? 
A. No, sir. 
Q. Did your father realizing the situation in reference to 
this matter, authorize you to extend his apology or reg·rets 
to the Mays' and if so, what did you do? 
Objection by Judge .Scott as irrelevant and immaterial and 
.a self-serving declaration. 
The Court: No. You can state whether or not he author-
ized you to do it. 
· Q. Did he authorize you to do itt 
A. Ile did, and I did." (Pages 190-193 1\18. Record.) 
To all of which €vidence the plaintiff objected on the sev-
eral gTounds hereinbefore stated, but the court overruled said 
-objection and permitted the said evidence to go to the jury, to 
which action of th€ Court the plaintiff by counsel excepted. 
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_ And to further maintain the issue on his part the defend-
ant introduced a witness Dan Clark, 'vho testified at the in-
stance of the defendant's counsel as set out on )IS. pag-e~S 
223 to 225, inclusive of the Certificate of Evidence, which 
pages of said certificate are hereby referred to as a part 
hereof; 
To which evidence, in so far as it related to the condition of 
the defendant at the tinw and places n1entioned, and in so 
far as it related to what passed between the defendant and the 
witness on the 1\ionday following, the thne first referred to, 
was objected to by the plaintiff's counsel on the following 
grounds: 
page 334 } 1. On the grounds hereinbefore stated in con-
nection with the evidence of the witness Douglas 
Swan and_ others as to the condition of the defendant, and to 
the occurrences between the defendant and the witness were 
objected to on the further ground it was in1material and mis-
leading-; 
But the Court overruled the said objections and permitted 
the evidence to go to the jury, to which action of the Court 
the plaintiff by counsel excepted. 
And to further maintain the issue on his part, the defend-
ant introduced the witness J. P. Bickers, whose evide11ce is 
set out in the said certificate of evidence on pages 196 to 198 
inclusive; 
Also witness J·as. H. Fletcher, whose testimony is set out in 
the said certificate of evidenc-e on page 199 of said certifi-
cate; 
And witness John H. Brown, whose testimony is set out in 
said certificate at pages 200 and 201 ; 
And the witness Dr. J. G. Brown, whose testimony is set out 
in said certificate on pages 203, 204, 204:1;2, 205 and 206 
And the witness Dr. D. vV. ICelly, whose testimony is set 
out at pages 207, 208, 209, 211, 212 and ·213; 
And the witness Dr. J. L. Stringfellow, whose testimony is 
set out in said certificate at pages 214, 215 and 216, which sev-
eral pages of said certificate are hereby referred to and as a 
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part hereof as if copied at large her.ein, to all of which evi-
denc·e so far as the same related to the condition 
pag·e 335 ~ of the defendant arising from indulgence in in-
toxicating liquors, and so far as it related to the 
effect of intoxicating liquor upon individuals, taken either ex-
cessively or habitually, is excepted to by counsel for the plain-
tiff on the grounds following: 
1. That the ·effect of intoxicants upon the defendant or in-
dividuals generally is irrelevant and inunaterial and tending 
to mislead the jury; 
2. That the condition of the defendant at the time the al-
leged assault was committed upon the plaintiff, the result of 
voluntary intoxication, furnished no excuse or paliatio'l~ for 
the wrongs and injury done the plaintiff as set out and re-
ferred to in the certificate of evidence which is made a part 
hereof; 
But the Court overruled the objection and permitted the 
evidence of said witnesses and each of them to go to the jury, 
to which action of the Court the plaintiff by counsel ex- · 
cepted. 
And to further maintain the issue on his part the defendant 
introduced the witness T. ~1ercer Jones, who was asked the 
following questions to which he gave the following answers: 
"Q. I believe you testified on yesterday that you were one 
of the Trial :Wlagistrates in this case of ~1r. Swan's! 
A. Yes, sir. 
Q. You heard the testimony of lVIr. :WicG-ee, did you not? 
A. Yes, sir. · 
Q. Did or did he not say that when they drove down there 
on the lawn there was a crowd of children' . 
Judge Scott : N o,v, that question is not sur-rebuttal. There 
is no reason in the \Vorld \vhy this \Vitness should be sworn 
to testify as to a statement of another witness. I know of no 
rule where you can impeach a witness by doi:J;lg 
page 336 ~ that. . 
The Court: The foundation 'vas laid, and the 
witness thereafter made such and such a statement. Following 
up that foundation .a- witness is put upon the stand and stand 
and said he did .make such a statement-The objection is over-
ruled. 
Exception noted by Judge Scott. 
''Q. What did he say, Mr. Jones? Did or did he not say 
there was a crowd of children on the lawn when he was there? 
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A. He testified there were two or three children, two or 
three children on the lawn. 
Q. Didn't say a crowd Y 
A. No, sir. 
Q. At the same time and place did he or not say he drove 
~ir. Swan back to Culpeper on the evening of the 13th of Au-
gust, and parked his car behind his store, where he left Mr. 
Swan all night?" 
Obj·ection by 1\Ir. :Wliller. 
Objection overruled. 
Exception noted by ?vir. Miller. 
''A. I will tell you what Mr. 1\ticGee testified in my Court. 
~Ir. l\IcGee said that he drove Mr. Swan ·back to Culpeper 
and drove hin1 behind the building- there, up that alley. 
Q. Which building? 
A. Behind ~Ir. Swan's building. 
Q. Store building. 
A. Yes, sir, back of what is la1own as the A. & P. Store and 
pool room, and left him there; came out and went around in 
front of the store and got lris cheque, and Mr. Swan's son, • 
Douglas, was in there, and said, ''Where is the boss''? and 
he told him out there in. the car. 
Q. Did he or did he not say that he could see throug·h the 
bath room door and the window beyond 7 '' 
Objection by J.\IIr. J.\rfiller. 
The Court: Do I understand there is or is not objection! 
~fr. ].\'filler: We do object, sir. I want Your Honor's ruling 
on it. 
'J:he Court: Objection overruled. 
Exception noted by J\tir. Miller. 
"Q. Did or did not Mr. McGee say that he could see through 
the top door and the window? 
A. No, sir, h~ did not. 
lVIr. Miller: You understand now, we are ex-cepting to all 
of this. 
The Court: You have so stated. 
page 337 ~ '' Q. Did he or not say when he knocked on the 
bath room door some lady's voice said, "Yo1t 
can't come in. I am naked''. 
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.A. No, sir. 
Q. What did he say? 
A. Said, "We are taking a bath". 
\Vhich testimony of the witness so far as the same related 
to "rhat occurred before the ~Iagistrate at the time and place 
mentioned, was: 1st: irrelevant and misleading; 2nd: That 
so far as the plaintiff here is concerned, it 'vas hearsay and 
the witness could not be thereby corroborated. 
And to further maintain the issue on his part, the defend-
ant called the witness, J. E .. Sclater, who testified at the in-
stance of the defendant's counsel as set out at pages 287, 288 
and 289, and which several pages of said certificate are hereby 
referred to as a part hereof as if copied at large herein, to 
all of which occurrences before the lviagistrate at the time 
and place mentioned, and the statement made by the witness 
McGee on that occasion, are objected to as irrelevant and im-
material, and as hearsay and is not corroborative evidence of 
the witness ~IcGee; 
But the Court overruled the said objection and permitted 
said evidence to go to the jury, to which action of the Court the 
plaintiff again excepted. 
And the plaintiff prays that the foregoing certificate #1, 
may be signed, sealed and made a part of the record, which is 
accordingly done ; 
page 338 } And it is further certified that due, timely 
and reasonable notice in writing was given to tho 
defendant of the time and place of the presentation on the 
17th day of August, 1933 of this certificate for the signature 
thereof by the Judge. of said Court. 
Teste : This the 24th day of .August 1933. 
(Signed) ALEXANDER T. BROWNING, Judge. 
Endorsement on above certificate: 
"Tendered to and received by me this Thursday, the 17th 
day of Aug·ust, 1933. 
(Signed) ALEXANDER T. BROWNING, Judge.n 
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C_ertijicate #2: 
page 339 ~ It is hereby further certified that upon the con-
clusion of the evidence produced upon the trial 
of this a-ction, all of which is set out in the transcript marked 
''Certificate of the Evidence", attested by the signature of 
the Judge of this court filed with the papers in this cause and 
hereby referred to as a part hereof, the plaintiff moved the 
court to give the following instructions to the jury: 
'' 1-.A: The Court instructs the jury if they believe from 
the evidence that the d-efendant committed an assault upon 
the plaintiff, then the Court further instructs the jury that 
drunkenness, if any, on the part of the defendant neither ex-
cuses the wrong done to nor paliates the injury, if any, in-
flicted upon the plaintiff; 
And in deter1nining pecuniary liabilities, if any, of the 
defendant therefor, the jury must consider the case just as 
if the defendant had been sober and '\ras in full possession 
of his faculties at the time the alleged assault 'vas com-
mitted.'' 
But the Court refused to give said instruction as tendered 
but over the objection of the defendant by counsel amended 
the same by adding thereafter the following: 
''Except that in order to assess damages on account of 
an alleged specific intent to -commit rape, the jury must be-
lieve that such intent actually came into existence in the mind 
of the defendant, and if the jury believes that the defendant 
was in such a state of intoxication as to be incapable of con-
ceiving such intent and did not conceive such intent, and 
that such intent to commit rape did not exist, then the jury 
cannot assess danmges for an intent that did not exist.'' 
to which action of the Court in not giving the instruction 
as originally drawn the defendant excepted; and to the ac-
tion of the Court in adding- the aforesaid amendnwnt thereto 
the plaintiff by counsel objected on the ground following·: 
pag·e 340 ~ 1. That the instruction as originally drawn and 
tendered, without the said amendment, was in all 
respects a correct statement of the la'v as applicable to the 
facts in this case. · 
The plaintiff further moved the Court to instruct the jury 
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as set out in Instruction No. II-A., hereinafter. referred to, 
which instruction 'vas given. · 
A.nd the plaintiff further moved the Court to instruct the 
jury as follows: 
''Instruction III-A.-The Court further instructs the jury 
that the fact that the defendant, James A.. Swan, Jr., au-
thorized an expression of his regret for the occurrences com-
plained of in this action, and an apology to be made there-
for to the plaintiff here, or to the members of the family of 
Mr. Guy l\1:ay, cannot be ·considered in diminishing the dam- . 
ages, if any, which may be awarded in this case or in the 
n1itigation thereof.'' 
But the Court refused to give said instruction as drawn, 
and over the objection of the plaintiff amended the same by 
inserting the word "cornpensatory" between the words ''con-
sidered in diminishing the'' and the words ''damages, if any'', 
to which action of the court in refusing to give said instruction 
as tendered and amending the same as above mentioned, plain-
tiff by counsel excepted, because 
The f.act that the defendant authorized an expression of his 
regret for the occurrenc-es mentioned and an apology there-
for, cannot be considered in diminishing· punitive damages, 
if any, which should be awarded in this action, as well as that 
it cannot be considered in awarding· compensatory damages. 
pag·e 341 ~ .And thereupon the Court further instructed the 
jury, as set out in Instructions B-I, IC-I, L, C-I,. 
D-I, and D, as set out in the instructions so numbered and 
hereinafter referred to as a part of this certificate; 
To the giving of instructions B-I, C-I, and D-I plaintiff by 
counsel objected on the grounds following, which objections 
were overruled, and to the giving of said instructions and 
each of them the plaintiff excepted. 
Grounds of exception to said instructions : 
No. B-1: This instruction was objected to because the last 
paragraph thereof is misleading and apt to mislead the jury. 
No. C-1: This instruction "\Vas objected to on the grounds 
follo,ving: 
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That this instruction is a useless repetition of Instruction 
B-I. 
No. D-1: This instruction 'vas objected to no the following 
ground: 
On the ground that the evidence in this case showed that 
the alleged state of intoxication of the defendant, if any, was 
due to his own voluntary acts, and as the circumstances in 
this case, as shown by the uncontradicted evidence, his volun-
tary act_ did not excuse or paliate the alleged assault upon 
the plaintiff; 
But the Court overruled the said objections and gave said 
instructions and each of them, to which action of the court the 
plaintiff by counsel excepted, and prays that this 
page 342 } Certificate #2 may be signed and made a part of 
the record, which is accordingly done. 
The instructions as given by the Court are those num-
bered L-A, II-A, III-A, IV-A, B--I, K-I, L, C-I, D-I, 
D, and 0 filed with the papers in this cause,-the last men-
tioned instruction '' 0'' was given with the consent of the at· 
torneys both for plaintiff and defendant after the court was 
notified the jury had been unable to agree-and marked for 
identification: ''Crowson vs. Swan, Instructions given on the 
Trial~ ............ , (Signed) .............. Judge'', which 
·were all the instructions give. 
It is certified that due, timely and reasonable notice in writ-
ing of· the presentation on the 17th day of August, 1933, of 
this certificate f9r the signature thereof by the Judge of said 
Court was given to the Defendant. 
Teste: This the 24th day of August, 1933. 
(Signed) ALEXANDER T. BROWNING, Judge. 
Endorsement on above certificate: 
"Tendered to and received by me this Thursday, the 17th 
day of Aug"Ust, 1933. 
(Signed) ALEXANDER T. BROWNING, Judge." . 
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Certificate #3: 
page 343 ~ It is certified that on the trial of this case, after 
. · . the jury had heard the evidence of witnesses, the 
whole :of which is set out in the certificate of the evidence filed 
with the papers in this cause, and identified by the signature 
of the Judge of this C'ourt, and hereby referred to as a part 
hereof, and had received the instructions of the Court, all 
of which are filed with the papers in this cause and are num-
bered as set out in the conclusion of Certificate #2 hereby 
referred to as a part hereof, the jury retired to their room 
.to consider of their verdict and after sometime returned into 
court with the following verdict: 
"We the jury on the issue joined find for the plaintiff and 
assess her da1nages at ~.00. 
(Signed) CLARENCE COMPTON, Foreman.''. 
. And the Court having received the said verdict and directed 
the same to be recorded, the jury 'vere discharged. 
Thereupon, the plaintiff by her attorneys moved the Court 
as follows: 
1. To set aside the said verdict as to the amount of damages 
on the follo\ving grounds: 
. (a) That the Court erred Ill admitting evidence for de-
fendant over the objections of the plaintiff effecting the 
quantum of the damages recovered in this action, especially 
as to the drunkenness of the defendant; the apology alleged 
to have been tendered plaintiff; and because the defendant's 
counsel in his opening· statement stated over the objection · 
of the plaintiff that the defendant had been tried, 
p~ge 344 ~ convicted, and paid his fine for the assault upon 
the plaintiff for which this_ action is based; 
(b) That the Court erred in its instructions to the jury as 
to the an1ount of damage recovered by the plaintiff; 
(c) That the amount of verdict recovered by plaintiff is 
grossly insufficient, and plainly wrong, and contrary to the 
law and the evidence. 
·2. At the sante . time the plaintiff further moved the Court 
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that she be awarded a new trial herein, and on such trial 
the sole issue to the jury to be what amount of damages 
should be awarded to plaintiff in this action; 
That if such a new trial as above indicated be not granted. 
that the verdict of the jury be set aside and a new trial 
awarded on the follo'"ing grounds: 
(1) That the court erred in admitting evidence in behalf 
of the defendant over the objection of the plaintiff. 
( 2) That the court erred in its instructions to the jury; 
( 3) That the v-erdict is plainly wrong and against the law 
and the evidence. 
But the Court overruled said motions and each of them and 
c1ite1~ed judgment upon said verdict, to which action of the 
court the plaintiff by couns·el excepted, and prays that this 
her Certificate #3 be signed and made a. part of the record 
and signed, which is accordingly done. 
page 345 } And it is is further certified that due, timely and 
reasonable notice in writing of the presentation 
on the 17th day of August, 1933, of this certificate was given 
to the defendant for the signature thereof by the Judge of 
said Court. 
Teste: This the 24th day of August, 1933. 
(Signed) ALEXANDER T. BROWNING, Judge. 
Endorsement on above certificate: 
"Tendered to and received by me this, Thursday the 17th 
day of Aug·ust, 1933. 
(Signed) ALEX.Al~DER T. BROvVNING, Judge.'' 
page 346 } Virginia: In the Clerk's Office of the Circuit 
Court of Culpeper County: 
I, C. T. Guinn, Clerk of the Circuit Court of Culpeper 
County in the State of Virginia, do hereby certify that the 
foregoing is a true and correct transcript of the record in 
the case of Ruth G. Crowson vs. Jas. A. Swan, Jr., recently 
decided in this court ; 
222 ~upreme Court of Appeals of Virginia. 
I further certify that the notice required by Section 6339 
of the Virginia Code 'vas duly given in accordance with the 
provisions of said section to the defendant, J as. A. Swan, Jr. 
And I further certify that notice of the time and place of 
presenting bills of exceptions and certificates to the Judge 
of this Court 'vas duly given in writing. 
Given under my hand his 16 day of November, 1933. 
C. T. GUINN, 
Clerk of the Circuit Co11rt of Culpeper County, 
· , Virginia . 
.A Copy-Teste : 
M. B. WATTS, C. C. 
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